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rka Tagliaganbe-cross 

treat and examine Mr. Dernardini back in 1969? 

HR. TESTA: Objection. 

MR. STEARNS: Objection. 

THE COURT: Sustained. 

Q Doctor, did you have that document in front 
of vou when you were testifying in response to Mr. Testa's 
questions? 


MR. TESTA: Objection. 

TIIE COURT: State your grounds, Hr. Testa. 

MR. TESTA: I arn objecting to this question. 

The doctor had before him his reports v/hen he testified. 
I7hen he testified in answer to ny questions, Dr. Taglia- 
gambe had before him his, Dr. Tagliagambe's, reports. 

THE COURT: I will sustain the objection 

as to forn, but I will permit a further inquiry in this 
area. 

BY HR. AUSLANDER: 

0 Was this docunent, doctor, in your possession 

as part of your papcrs v/hen you were testifying and 
being questioned by Mr. Testa? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

0 Did you review that docuncnt before you cane 


25 


into court todav? 
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Tagliagambe-cross 

A I looked at it, yes, sir. 

Q Is that part of your Office records concerning 

this nan? 

A It is part of ray records, sir. 

MR. AUSLATJDER: I offer it in evidence. 

MR. TESTA; Objection. 

THE COURT; Let's proceed to the side bar. 

(At the side bar.) 

MR. TESTA; if you r Honor please, i am 

objecting to this docunent on the grounds it is a report 
of another doctor. Whether it is part of his Office 
record or not is irnaterial. The doctor testified on 
the basis of his own examination and he testified from 
his own records and he did not rely on that report. 

THE COURT; I would agree with you in 

theory but his testinony, as I recall it, did not come 
out that v/ay. 

MR. TESTA; It certainly did. I had it 

separated for that specific reason so it was nct part of 
his records. when he testified he referred to his own 
reports. He did not refer to that. His examinations 
were not based upon that report and his testinony was 
based on his own examinations and his ovm conclusions that 
he came to and it is proper. , 
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c- «_.• 


THE COURT: T he probative value of it is 

minimal. In fact, it appears to ae it ia overwoighed 
by the prejudicial effect of the document as I understand 
the docunent. but I will hear from nr. AuaUl 

STEASHS! ** I could just say I join 
in v,hat Mr. Testa says. This is rank hcarsay and the 

fact somebody has something in l.ls file is no reason for 

the admission of such docunent in evidence when the man 
is available. 

HR. AUSLANDER: Except, your Honor, that the 

doctor said that he reviewed the document before he came 
and tostified. It is part of his Office records 
concerning this man. I will ask him again. 

THE COURT: It is not a record made and kept 

by him in the regular course of his business. it 
may have been received by him from a third party. 

That vould nernit vou to get the third part- in to 


minimal. 


testifv. 


Objection sustained. 
(In open court.) 


BY MR. AUSLANDER: 


Q Doctor, what is a sprain? 

A Tt ls an indiroct typo injury where there is 
a little stretching of the soft tissues of the area 
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involved. 


0 is a tearing of the tissues? 

^ 3 r<!al 3CVere type condition, there coul, 

uan —_ . 


bUt thffre nono in this case. ' 

0 I clid n - t ask you thilti did i? 

’ /OU “ t!lere — «ny in this oaso, pl 

a,e. Please don't 

volunteer something. Yrt „ , 

You have boen in 

manv -• n ln tne courtroon 

many times — 


Did I ask 


THE COURT: Ploaso. 

1 don t v/ant any 

speeches made bv 

** Dy any counsel. nilnr ,. , 

Uuestions only. 

0 UOCt ° r ' hOW -ny timos 1>a ve you bQen in 
court testifyi ng this yo ar? 

Half a dozen times, perhaps. 

0 How many reports lik e t-hic u 
. ‘ thls have you made, 

similar to this, this yoar? 

A Similar to what? 

° Similar to those reports. 

Those roports aro sent regularly i n all oaso, 
How many have you made? 

“ ' /OU a110 ''' "" to finish X wiH try to 
ansv/er your question. 


question. 


I am asking is a numbor. 

THE COURT: Le t the doctor trv to 

tcor tr 7 to ansv/er ti 
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AUSLAt,DnR: « just calls for a nunber 

THE COURT. Maybe you think it calls for a 
number. X »m decido that whan he ans „ er3 _ Jf 

it is not responsiva you can move and I will strike it. 

HR. AOSEANDER: It may be prejudicial. 

A I will have no real way of answering that 
question as to nimbers, hut I will say there were a 
substantial number of such reports sent out during the 


10 

course of 

the year. 

11 

Q 

Over a thousand? 

12 

A 

I would say yes. 

13 

Q 

Over 5000? o• 

14 

A 

That I wouldn't know. i d oubt it. 

15 

Q 

About 3000? 

lti 

A 

I would say so. 

17 

Q 

And you nake up these type of reports of 

18 

over 3000, 

or approxinately that number, concerning 

19 

shorenen, i 

sn't that true? 


A 

0 


That is correct, sir. 

But you don 1 t call yourself a company doctor? 
HR. TESTA: Objection, 

THE COURT: Sustained. 

MR. TESTA: i ankyour Honor to instruct the 


25 


jury - 
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■) ; 


Tur COURT: I suggest we get ,on with our 

inquiry here. The jury wiu of cour3e disregard que3tiori= 

to v/hich objections are austained. Pl„a 3<5 „ lpe thono 
rom your mind. Tha only evidence comes from the 

witnes3 box,or the mouth of the witness and from the 
exhibits vn evidcnce. 

0 bootor, you said that the man picked your 

name from a panel of doctors, is that right? 

A That is tne way the law has established 
the conduct of these type of situations. 

>m. AUSLAIIDER: Woulcl you nark this for I 

Identification. 

(Plaintiff's Exhibit 2 was marked for 
identification.) 

0 Plaintif fa Exhibit 2. can you identify that? 

;rn. TESTA: Can we see it before anything 

further is done? 

TIIE COURTj ile just wants to identify it. 

A Yes, sir. 

Q What is it? 

MR. TESSAs Jiay we see it? 

TIIL COURT: He hasn‘t offered it yet. If 

he wants to hold off he is cntitled to hold off. 

A This is a slip v/hich authorizes me, which 
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gives ne authorization to treat this patient. 

Q Is it on your letterhead? 

A That in correct. 

Q Who did you give this slip to? 

A These slips are kept on the piers, in some of 
the piers as well as others, and the man makes a report 
and the timekeeper at that particular pier who nakes the 
report then sends this nan if he is coming to me with 
such a slip, indicating to ne that I an permitted to treat 

this man, that he did get hurt during the course of 
his work. 


.•1K. AUSLAIIDER: I offer'it in evidence. 

THE COURT: Show it to the other oide. 

MR. TESTA: I would object to thi 3 . If 

you want my reasons, I would like to approach the side 
bar. 


THE COURT: Of course. 

(At the side bar.) 


please. 


THE COURT: Let me see it# 


MR. TESTA: if your Honor please, this is 

mcrely a statement requesting that medical be rendered to 
this man indicating a dato and a place, that the employer 
is ITO, and it is signed by the timekeeper, It's no 

mdication that anything happened or it happened in 
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the course of his employment or he roa 
injured on that date. 


really did or was 


MR. STEARNS 


for that reason. 


* I would like to objoct just 


MR, AUSLANDER: That 


offering it. 


is not the reason I 


THE COURT! 


Explain to us the reason for 


your offer. 


MR. AUSLANDERs The doctor said this is 
his slip with his letterhead chat ho puts on the piors 
and that the tineheepers or whoever make theso out and 
sond them back to the doctor. ' Ifs just an indicatio 

of the doctor's credibility as to uhethcr or not he 
really is a conpany doctor. 


THE COURT 


I an not sure that this is a 


"ajor P oi„t hut X have just lookod at the document. 

I will overrulo the objoction. 

;n. TESTA: ;i a y x stato, your Honor, the 

faot that thore may be such a thing in the timekeepefs 
possossion doos not mean he may not have other doctors* 


slips? 


a panel. 


THE COURT: He indicated already he is on 

MR. STEARNS* i don't see the relevance of 
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0 ^ - • 
C •• t? 


this. 


iHE COURx. i t may be cuinulat;ive but it , s Qn 

cross examination. ! , ind sufficient relevanoe to 
overrule the objection. 


(In open court.) 
' THE COURT; 


THE COUliT: The objection is ovorruled. 

The docunent should be marhed in evidence. 

(Plaintiffs Exhibit 2 »as received in evi- 
dence.) 

BY MR. AUSLANDER: 

Q This is a form on your letterhead? 

A Yes, it i s . 

Q ihis is a blank form that you give tö the ’ 
P^- erf ’» to the stevedores? 

A The onen I service, yes. 

Q When a man is injured, one of these forms is 
filled out by the stevedoro for the man to come to you? 

A If ha is going to come to me, that form is 
sent to me. If he is going to another doctor other 
forms are used in any different number of ways. 

In other »ords, this is one form that 
serves the purpose for those people that are going to 

be sent to me for treatment or desire to come to me for 
treatment from that panel. 
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Q Doctor, the 21st Street piejT^'^roS7rlyn7-~i-R- 
that still in operation? 

A Yes, sir. 1 

Q Isn't it a fact, sir, that any and all long- 

shorenen v/.io are hur t on that pier go to your Office for 
treatment? 


A It is not a fact, sir. 

Q Can v/e say 90 per cent? 

A No, you can't. 

0 Doctor, v/hen you were discussing your report 

of Octobcr 31st and ilr. Testa asked you v/hat your find- 
ings were at that tine, I nade a note horo, and you 
correct ne if I am wrong, that you said definite clinical 
improvenent; do you recall that? 

A That is right. 

0 I shov/ you your report of October 31st and I 
ask you to point out to ne on that report where there is 
the v/ord "definite." 

A On this report there is no such v/ord "defin- 
lte »" says, "Clinical improvenent noted." I 

may have it on my folder, I don't know. 

t} On your folder . Is there anything on your 

folder that says "definite"? 

A No, that adjective is not hore. 
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2 Q So in responne to Mr. Testa*a question you 

3 threw that in yratuitously? 

I MR * TtSTA: Objection. 

II ^ R * STEARNS: Objection. 

|| ■‘•Ht COURT: Sustarined. 

7 ° Dld y ° U throw that adjective in gratuitously? 

| *^ R * ^bSTA: Objection. 

* I1R. STEARNS: Objection. 

] TH1J C0URT: You just asked the question. 

I sustained an objection. y Q u asked just about the 
: sane question. Sustained. 

MR * AUnijANUI:Rl 1 aM sorry. v 1‘thought it 
jj was to form » not to substance. «- 0 

TIIE COaRT: It is as to form and the form 

remains deficient. 

Ö Doctor, as part of your treatment, the x-rays 

and the physical therapy and so forth, did you make use of 
any other report? 


20 

A 

Make use of 

21 


MR. STEARNS 

22 

question. 


23 


THE COURT: 

24 


THE WITNESS 

25 


THE COURT: 


Do you understand the question? 
Not altogether. 

Ile doesn't understand your ques- 
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Q Did you uso for reference,as part of your 
examination and your reports and treatnent of this man 
any other report? 

A Yea, sir. 


0 


liato? 


Did you mako use of a report from Dr. Mag- 


A I did, sir. 

J1R. AUSLAUDER; I wili offer it in evidence 
MR. TESTA: Objection. The same objec- 

tion. 


THE COURT: He says lie made use of it. 

MR. STEARIJS: May I be heard at the side 

bar? 

THE COURT: Indeed you can. ' 

(At the sido bar.) 

MR. TESTA: It is the same objection I 

made before. The fact he had this report in his records 
or if ho looked at it or if he roforred to it is not 
the critical point here. The question is whether or not 
he based his opinion on it, and he did not* he based his 
opinion upon his ovn report 3 . 


TIIE COURT: ITe has said he made use of it 

in connection vith his treatment of the man. 

I 

MR. TESTA: Of course, because he is 









1 
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O r\ #-• 

>. ; t* 


directed by tho Department of Labor to continue treatment 

based upon thi. report, but the point is if you „a„t tbis 

doctor.s testimony a U you have to do is brin, him i„ he ro. 

MR. AUSLAUDER* i „ a. 

” That ls not the point. 


MR. TESTA: My point is thi 3 . 


If he 


wants Dr. Magliato*s testimony, all he has to do is 

bring him in hero to testify. ,, c canno t get t his i„ 

through the back door bv ask i no nr- m., . • 

oi asking Dr. Tagliagambe if he has 

it in his records or if h*» r- Qa ^ ,• .. 

he read it or referred to it un- 

less the doctor rolied upon this report. 

TIID COURT: He just said that he made uso 

Of it in connection — -t ai. r. n, , , 


MR. TESTA: V/het her he relied upon it'. 


THE COURT: 

will give you a voir dire. 


Do you want a voir dire? 


MR. TESTA: i am naklng an objection. 


MR. STEARUS: 


What do you do as a prae- 


ticing lawyer vhon you have on one i, and a desire to inform 
the doctor of evorything possibly significant and, two, 
if you send him a report simply because he is a conscien- 

tious guy, he reads it and it is going to go into hear- 
say as rank hearsay? 

:m. AUSLAUDER: He used it for treatment. 

TEoTA. There is an improper foundation. 


\ 
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Tagliaganbe-cross 

Unless he establishes a foundation from eliciting from 
Dr. Tagliagambe that he relied upon it — 

MR. AUSLAIiDLR: That is not the magic ./ord. 

MR. TESTA: i: e has the burden of establishing 

a foundation for this report unless he establishes it is 
not admissible. 

THE COURT: From v/hat I havo heard so far 

I am constrained to admit it but in view of your comments , 

I will giv» you a voir dire ot thia point which might 
persuade me. 

Without a voir dire, based on my recollection 
of the testimony I vould be inclined to admit it. 

ilR. TESTA: My burdon is not to establish 

it, it is for him to establish the foundation. Let him 
ask the quostions. If the doctor says he based his 
findings on that report I will withdraw my objection. 


MR. AUSLANDER: 


As long as you say, as 


I aoked hin » r Jid you use it — I forget tae substanca — 

tlie basis of your treatment and examination and so forth 
and he said yes — 

MR. TESTA: But for vhat purpose, for what 

reason? if he only used it because he had a direc- 
tive from the Department of Labor to treat the man, it 
is an impropor foundation. 
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TIIE COURT: T „«. m 

Lot me suggest this. i am 

pr*paroa to aa.it it. However. , wU1 glve a ^ 

dire, ar. Testa if you „ ish to ostaolioh ohat you are 

just arguing becauso ny recoUeotion of the tostinony up 

to this point aif fors fron yours a„a I thin>: that ho has 

testified that he utiliz*»ri 

ilized it m connection with his 

troatnent of the mn rr ^ • 

If his answer to that quostion 

is no# he did not, I would keep it out. 

MR. AUSLAIJDER: Go back to what he said. 

THE COURTj i an going to let it in unless 

you take ne up and ask on the voir dire. 

(In open court.) an op/./ 

VOIR DIRE EXAMINATXOI! .. lX ,; y 

BY MR. TESTA: 

t 

° Dr. Tagliaganbe, nuch reference hasd been nade 

to a report of Ur. that you apparently haa i n 

your file. 

Did you utilize that report in connection v/ith 
your treatment of Mr, Bernardini? 

A It aia not influence ny treatnent or opinion 
i" any way. I usea it respeotfully in oarrying out sone 
of the airectives or reoonnenaations, shoula I say, con- 
tainea therein, nuch as tal-.ing another x-ray of this 
gentleman's shouWer in a manner that the aoctor aesoribea, 
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and I thought thera «., no objection to that. and the 

heat treatnent waa extonded a few weeks more because o£ 
this report. 

Q Was your treatnent — 

MR. AUSbAlIDER, i£ y OU r Honor ploase, that 
ia not an ana v/er to the question. 

U Maa 7 ° ur treatment of Mr. Bernardini or your 
findings that you have testified to today in any way 
ba3ed upon that report? 

A No, sir, 

HR. TESTA: i renew my objection. 

MR. AUSLAHDER: i still renew ny appiication 

to offer this in evidenco based on the doctor-s own 
testinony. 

MR. TESTA: I renew my objection. 

THE COURT: Objection overruled. 

(Plaintiffs Exhibit 1 was recoived in evi¬ 
denco. ) 

BY MR. AUSLANDER: 

0 May I ask you, Doctor, with the permission of 
the court, who Dr. Magliato is? 


irrelevant. 


MR. STEARNS: I object to this as totally 


THE COURT: it is irrelevant. Objection 
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As far as we are concerned, there is a doctor 
by the name of Dr. Magliato, period. 

MR. AUSLANDLR: This is what I wanted to 

find out. 


T1H COURT: Lievond that, this gentleman T 

don't think is the source of the further testimonv you 
seek to elicit. Counsel has made an objection. 0b~ 

jection sustained. 

0 Doctor, the report that is in front of you, 
Plaintiffs Exhibit 1, is from Dr. flagliato, is that not 
so? 

A His nane is attached to that report. I 
assune it is. 

0 Is it siqned by him? 

A I assune it is, I don't knov his signature. 

MR. TESTA: If your Ilonor please, the 

doctor said he docsn't know Dr. Magliato's signature. 

THE COURT: I heard him. 

0 Doctor, to vhom is that report directed? 

T!IE COURT: It is in evidence. You can 

read from it. 

O It is directed to the United States Department 


of Labor, 321 West 44th Street, New York, New York, and 
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the first paragraph - "Attention Mr. J. P. conway, 
Assistant Depaty Commissioner." Thefirst paragraph: 

"Dear Mr. Conway: 

! 

"On 11/17/69 I exanined the above-naraed 
patient in consultation at your request." 

That is in referenco to Frank Bernardini 

against ITO. 

Is that correct, Doctor, he is referring to 
Frank Bernardini? 

A Yes. 

Q And thls document was sent to you in refer- 
ence to Mr. Frank Bernardini, is that not so? 

U * TESTAt 1 wil1 object to Mr. Auslander 
askmg Dr. Tagliaganbe to construe something that has 
now been admitted into evidence. it speaks for itself. 

THE COURT: Sustained. The document 

speaks for itself. 

Q Was this document sent to you in reference 
to Mr. Bernardini? 

A It was not sent to me at all. The claimant 
brought it, the patient brought it to ne during the course 
treatment of him. 

Q The patient brought thi 3 to you? 

A That is correct, sir. 
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Mr. Bernardini brought this to your Office, 


this letter? 


A 

Q 

A 

Q 

isn't it? 


May I see it? That is correct, sir. 

You read the letter? 

At the time I did, yes. 

It is a raedical report, as a matter of fact, 

It is. 


Q It's a medical report connected — concerning, 
rather, an exanination and findings of Mr. Bernardini? 

MR. TESTA: I will object to asking Dr. 

Tagliagambe to sowhat this is. '■"* to * ». * i i 

THE COURT: You offered it in evidence. 

MR. AUSLAMDER: I don't want to read the 

whole thing now. it's getting late. 

THE COURT: You could refer to it in your 

closing argument. It could be shown to the jury now, 

later, at any time. 


Q Were the findings by Dr. Magliato consistent 
with the findings you made of your examinations of Mr. 
Bernardini? 


MR. TESTA: Objection, if your Honor please. 

THE COURT: Sustained. 

Q Doctor, did you find swelling — 
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MR. TESTA: Objection if he is going to read 

from a document and ask Dr. Tagliagambe — 

THE COURT: I think it is perfectly proper 

if he asks what he found. 

MR. TESTA: He is reading from this docu¬ 

ment. 


wants. 


THE COURT: He can read from anything he 

He can read from his notes and ask questions. 

Q Doctor, when you exanined Mr. Bernardini's 
right shoulder, did you find swelling and tenderness 
over the right acromio clavicular joint? 

A When he first appeared at the Office on the 
date of the accident he had generalized tenderness in the 
whole shoulder region, not specifically over the acromio 
clavicular joint. 

Q Didyju find swelling? 

l 

A Initially there was slight swellinq. 

Q Although you don't mention that in your 
report? 

A No, I don't. It is part of the contusion. 

Q When you saw him last on November 3rd did 
you find swelling? 

A No, the swelling had subsided. 

Q So on November 3rd the swelling had sub- 
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sided when you exanined him? 

A That is correct. 

Q And on November 17th — 

MR. TESTA: Objection if he is going to 

say something happened. 

MR. AUSLANDER: I am going to read from 

this in evidence. 

MR. TESTA: I will object to him asking 

this doctor what this doctor said. 

/ 

THE COURT: I don*t think there has been 

a question finished. 

Q On November 3rd you did not .find swelling of 
the man's shoulder, is that correct? 

A That is correct. 

Q I read from this document concerning an 
examination of November 17, 1969 of Mr. Bernardini. 

"Physical examination of the right shoulder 
reveals s-./elling and tenuerness ovor the right acronio 
clavicular joint. " 

Doctor, did you test this man for rotation 
internal or external rotation, of the man's arm? 

A Yes, sir. ‘ 

Q Did you find any restriction on November 3*rd? 

^ there was any, it was all active restriction 
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on ]iis part. 


I read from this document. Internal rota¬ 


tion is restricted by about 25 per cent. 
rotation is restricted by about 10 per cent. 


External 


Doctor, on November 3, 1969 did you find this 


man disabled? 


I did not. 


C I read from this document. H e was disabled — 

MR. TESTA: Objection. I think this 

is improper cross examination. The doctor testified 
that he made no such findings. 


THE COURT: The doctor ishere. n e is 

subject to being cr^ss examined. 

The jury will weigh his credibility and he 
is here and he is testifying before you against this 
Piece of paper that is being read from. Ifs up to 
you ladies and gentlemen, you are the triers of the fact. 

You nay proceed, sir. 

MR. AUSLANDER: That is all. 

CROSS EXAMINATION 

BY MR. STEARNS: 

Q Dr. Tagliagambe, you said.if I understood 
you correctly — and correct me if i didn't, you said 
on November 3rd if a man had restriction of motion it 
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would have been active. What did you mean by that? 

A You and I can restrict all motions of any 
part of our body if we so desire. That is, active motion 
is the motion that a person carries out on his own. 

Passive motion would be motion that I would try to carry 
out in examining a patient so that there is a distinction 
between what you voluntarily do and what may be involun- 
tarily carried out. 

Q Do you consider passive restriction of motion 

to be more significant? 

A Yes, sir. 

Q Andysu say that if> this man, .'lr .■ Bernardini, on 

November 3rd, five days after the accident, had any ' * 

restriction of motion, it was active, he was doing it him- 
self ? 

A That is correct, sir. 

Q m You said you had independent recollection of 
this man's history, if I understood you correctly? 

A If I may clear the air on that, in that 
particular office we have no secretary present so this 
history must be taken by one of the doctors, myself or 
my associate. If he had been at another office, that 

may not have been the case. The initial history 

may have been taken by the nurse and reviewed by myself, but 


V 
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Q Dr. Tagliagambe, even though you treated this 
man after November 3, 1969,you had an opinion with respect 
to his ability to work, did you not? 

A I did, sir. 

Q What was that opinion? 

A My opinion as previously stated, he was 

able to return to work as of November 3, 1969. 

Q Am I correct in saying thatysu only treated 
him because of the faet that you were requested to do so? 

A Pursuant to that report, yes, sir. 

Q And not because you thought that any treat- 
ment was necessary? 

A That is correct,sir. 

Q And you didn't find any swelling or tenderness 

over the right acromio clavicular joint when you dis- 
charged him and found him fit to return to work? 

A That is correct. 

Q You found no linitation of motion on intcrnal 

rotation, did you, aoetor? 

A As I testified previously, there is such 

a thing as active restriction of motions that you or 
I or anyone else can carry out and restrict, and it was 
t.y opinion, based upon all the faetors present, he was 
able to work and carry out his work and go hone as of 
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Q So that v/hen you say it is subjective, it 
means something that the patient does as opposed to 
something that the doctor finds? 

A That is correct, sir. 

Q And the patient then could do this, he could 
say, "I,can't nove my arm any further than this"? 

A That is correct. 

Q Or "I can't nove it any further the other way M ? 

A That is correct. * 

Q Didyou take any x-rays after November 3, 19G9? 

A I did, sir. 

Q Did those x-rays show anything? 

A They did not, sir. , 

I • 

Q Were you requested to take further x-rays to 
rule out any injury to the acronio clavicular joint? 

A Such a reconmendation was made, sir, at the 
time of that examination. 

Q And you did take such x-rays? 

A Yes. 

Q Didthey rule out any injury of the acromio 

clavicular joint? 

I 

A They did. 

Q So there was nothing wrong with the shoulder? 

A From an x-ray point of view,that was right? 
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2 

Q What is crepitation? 


3 

A It's a little sound that is heard in the 


4 

movement of a joint. 


5 

Q You didn*t hear any such sound? 


6 

A X did not. 


7 

Q You discharged hirr. on November 3, 1969. 


8 

Was he able to go through all the arm motions? 


9 

A I didn't discharge him on November 3rd. I 


10 

stated he was able to work. He was finally discharged 


11 

on 12/1/69. 


12 

Q On November 3, 1969 he was able to move his 


13 

arm in all the various directions? ., .. x. 


14 

A In my opinion, he had sufficiuntly improved 


15 

to be able to return to work. There was some active 


16 

restriction of motion manifested at that time which I 


17 

felt were actively performed and did not deter me from my 


18 

arriving at my conclusion. 


19 

Q IJhenyou say actively performed, you mean 


20 

by Mr. Bernardini? 


21 

A It's an active part of motions on the person's 


22 

part. 


23 

MR. TESTA: Thank you. 


24 



25 


- 
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RECROSS EXAMINATION 
BY MR. AUSLANDER: 

Q Let me see your notes one more time, doctor. 

Where anywhere do you have a notation that 
the man had active restriction of motion on 12/3/69? 

A 12/3/69? 

THE COURT: There are two datos, November 

i 

3rd and December 1st. 

Q December 1st. 

A December 1st? 

Q You just said to Mr. Testa, I believe, that 

at that time you felt he was able to go back to 
work and he had at best active restriction of motion at 
that time. 

MR. TESTA: That is november 3rd. 

THE COURT: Perhaps we can inquire. 

Q Let me refrane the question. 

On December 1st did you feel that he had 
active restriction of motion? 

A I felt he had no restriction of motion at 
all, either active or passive. 

Q Did you just tell us that on December 1st 
you thought he had active restriction of motion? 

A On November 3rd. I said if there was 










rk. 


' : f 

• % 
•L • 


404a 

Tagliagambe-recross 
restriction of motion it was active restriction of motion 


rather than passive restriction of motion. 

Q On November 3rd? Where does it say that? 

A The notation I made refers only to the presence 

of subjective complaints and not objective findings. 

Q Where does it say anywhere in your report 
that this man had active restriction of motion? 

A My report shows that he had no residual objec¬ 
tive findings. 

Q Doctor, don't fence with me. 

THE COUUT: Why don't we get the question 

and let's try and get an answer. vt » r .«'r 

Q Is there anywhere in your report that says 
at any time that the man had active restriction of 
motion? Yes or no. 

A Specifically, no. I didn't make any 
specific notations in that manner, sir. 

Q So v/hat you are tclling .lr. Testa that this 

man was holding back, in effect, there is not even a 
notation to that effect in your report, is that not so? 

A If there was a true finding of such, I would 

note it. If there is no such finding, I would not 

note it. 

Q That is not what I am asking you. 
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You were just telling Mr. Testa and tliis 
court and jury that this man vas holding back on his 
restriction of motion, he was doing it hin\ 3 elf, voluntarily 
and in response to :ir. Stearns’ questions? 

A That is correct. 

Q Where in that report does it say he was activel' 
rentricting motion? 

MR. TESTA: Objection. It doesn’t have 

to be in a report. 

THE COURT: Overruled. 

Does it say that in your report? 

THE WITNESS: I already testified.I 

made no specific notation. , r . . 

Q Did you make any general notation of those 
words? Yes or no? 

A No. 

Q Is swelling an objective sign, doctor? 

A If there is swelling, it is. 

Q Would swelling restrict a man’s motion? 

A Not necessarily. 

Q If it is on the acromio clavicular joint? 

A No, it would not? 

A No. 

Q Where is the acromio clavicular joint? 
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A It is at the connection of the collarbone with 

t 

the acromium. It is not part of the shoulder joint. 

It is this little bone on this area connected with the 
clavicle. 

Q You are telling me if I move my arm this way 
or that way and I hold my hand here at the joint there 
is not going to be motion? 

A I don't know what you are talking about. 

I wonder if you do. 

Q Are you telling me if I hold my hand here 
on the acromio clavicular joint, if it is swollen, I am 
not going to have sone restriction ^of rnotion?. x ,, 

A It doesn't necessarily mean that at ail. 

Having swelling doesn't deprive you of moving your 
shoulder. 

Q I am asking you whether it is going to limit 
the complete movement of my shoulder. 

A The answer is no per se, as a sole finding. 

Q Doctor, will the swelling in this area of 
the joint give me some restriction of motion? 

A Of v/hat motion? 

Q Of internal or external rotation. 

A The answer is no. I have answered that 

already and the reason for that is it is not part of the 
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shoulder joint and these motions that you are referring 
to are those that are carried out through. the shoulder 
joint which the acromio olavicular is not part of. 

Q And if there is tenderness over there would 

that give me some restriction of motion? 

A I don't go by one particular thing. I 
take the whole clinical picture together. 1 You are 
going into isolated findings if they are such findings 
and v/e can't draw conclusions from them. 

Q We don't know what your findings are? 

A I know what my findings are. 

Q You have been telling us certain thiqgs t-i » 
that you don't even have reports on. ... *... _ _ 

MR. STEARNS: Objection. 

MR. TESTA: Objection. 

i 

THE COURT: Sustained. Ifyou have a ques- 

tion put it to the witness. No speeches. 

Q Doctor, you gave this man a lot of treatnent, 

physiotherapy, right? 

A I don't knov/ what you mean by a lot of 
treatment. 

Q You gave him treatment through the whole 

month of November? 


A 


For the period I already testified to 


If 
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you consider that a lot, it*s a lot. 

Q Through the month of november, I think you 

have it written down there. 

A 11. 

Q And you charged for all tho3e treatraents? 

A I did. 

Q And you are not going to take money under 

false pretenses? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

MR. AUSLANDER: That is all. 

RECROSS EXAMINATION ,• , . 

BY MR. STEARNS: 

Q Dr. Tagliagambe, when I questioned you 

a moment ago I asked you whether I had not properly heard 
you testify that if after or on November 3, 1969 he had 
restriction of motion of the shoulder and it was active 
restriction. 

A That is correct. 

Q On what did you base that testimony? 

A Based on the notations that I have of definite 

clinical improfement on November 3rd and objective find- 
ings were minimal. In other v/ords, I have a system in 
which I record certain things. 


i 
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In other words, I have a system known only > 
to rae what is going on in the course of treatment of a 
patient. * For instance, I will say there are residual 
compli»ints. If I say there are residual complaints 

and residual findings, it is another notation and it means 
something else to me and so forth. 

As I go along in the course of treating a 
patient I make certain notations from which I am able 
then to reconstruct the progress note at intervals of 
every two weeks or so. 

Q Go give the significance? 

A It denotes certain things to me to enable 
me to submit a proper report. ♦ •. »■ 

Q Based on your report, what you have written 
down, based on the impression of the injury that this 
man had, there would be no reason to expect even five 
days after this event that there would be any restriction 
of motion, is that not so? 

MR. AUSLAIJDER: Objection to the form. 

THE COURT: Overruled. 

A That is correct. 

Q He had a very minor, minimal injury, is that 

correct? 

A That is correct. 
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MR. STEARNS: Nothing further. 

THE COURT: You may step down. 

BY MR. AUSLANDER: 

Q Doctor, you said — 

THE COURT: Stand up. When you are 

asking questions stand up. 

You may procoed. 

Q Doctor, you said you had a system in which 

you record certain things? 


A 

0 

A 

Q 


That is what I said. 

That mean certain things to you? 
That is correct. , 


\ ii U.x i , 

Is that some sort of a secret code? , . 

MR. STEARNS: Objection. 

TI1E COURT: Overruled. 

A -I don't know what you mean by secret. These 

notes are for my purpose and it serves my purpose, but they 
are not no secret. They are available to anyono who 

is entitled to have them. 

Q When you say the man was actively restricting 

his motion and although there is nothing written there 
which says that, there is something else in your report 
that triggers off that response? 

A That is correct. 


A 
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MR. AUSLANDER: Thank you. 

THE COURT: Any other questions? 

MR. TESTA: NO. 

THE COURT: You are excused, doctor, 

(Witness excused.) 

THE COURT: May I see counsel. 

(At the side bar.) 

THE COURT: It is now a quarter of 6. 

It is obvious that we can't start Dr, Lodico tonight. 

You will recall at the conclusion of our 
recess I was prepared to take him immediately and he 
was not yet present in court. •oThen<Drr•Tagliagambe 
came and we took him. His examination took fron the 

time he began until now, which is a quarter of 6. 

I do not think it is fair to the jury to begin Dr. Lodico 
at this hour becuase if Dr. Tagliagambe's testimony is 
an example, and as you probably have observed I do not cut 
off your inquiry, whether it be direct or cross or re- 
direct examination, it would seem to me we would be 
here until a very late hour. 

May I inquire when the doctor will be avail- 

able? 

MR. STEARNS: May I go outside and ask him? 

THE COURT: Yes. I would hope he could 
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be here Priday norning at 10 o'clock, but if he can’t be 
will you reporr back on the subject? 

MR. STEARNS: I will. 

(Pause.) 

MR. STEARNS: He has told me he is leaviny 

tomorrow norning at 8:45 and will not be back until 
Sunday, which is, I suppose, the 22nd. 

AlIE COURT: What other witness do you 

have? 

MR, STEARNS: I have another man who is 

t 

anxious to get hone on the ship. 

THE COURT: We will take him first thing 

Friday norning. > - 

MR. STEARNS: There is no possibility, 

your Honor, and I say this respectfully, but is there 
any possibility of continuing the trial tomorrow? 

THE COURT: I have changed ny calendar once 

at your request at considerable difficulty to nyself. 

I can't make that adjustnent. He is here and it is 
not a guestion of a witness not being here. 

MR. STEARNS: I fully understand -/Dur posi¬ 

tion. 

THE COURT: All I can say is if the doctor 

can't be here on Friday it would seen to me we may have to 
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finish this case, and it is going to create problems 
with the subsequent cases, we will have to finish the 
case next Tuesday. i didn*t want to do that but I 
don't see that v/e have a choice. 

MR. TESTA: That is all right with me. 

THE COURT: Let me explain this to the 

jury. 


Friday afternoon I have four orders to show 
cause returnable so it nay be we will not have a full day 
triday. oometimes they have a way of condensing them- 
selves or collapsing, but at the moment I v/ill tell you 
that I have four orders to. shov/ cause returnable beginning 
at 2:15, plus, of course,. three sentences that I think 
you are aware of, which I will take in the morning before 
I start our regular day. 

MR. TESTA: Is it possible adjourn the 

case until Monday? 

THE COURT: .Monday is a holiday. 

MR. STEARNS: I would like when the 

cross examination of the mate is concluded and when Mr. 

Auslander has assured us there is no further robuttal, 

that final rest has come to this case, I want to send him 
home. 

TIIE COURT: VThat is your request? Is it 
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case because I want you to hear all of the witnesses. 

We will not be sitting tomorrow as I indicated, 
so that will be some compensation for the very late hour 
tonight. 

On Friday morning I have three sentences schedul|ed 
beginning at 9:30, 9:45 and 10 o*clock. As this morning, 

I would ask the jury to be here on Friday at 10 o*clock. 

We will go through the morning on Friday. I have four 

hearings presently set for Friday afternoon so there is 
a very good chance that you will get out early on Fri¬ 
day. 


Monday is Veteran's day,, .it, ,is a court holiday, 
so we would then resume following,the Friday session, 
we would resume and hopefully conclude the case, on 
Tuesday, October 23rd, which is during the second week of 
your jury service. 

Now, one other thing I would mention. 

It is late and I v/ill only keep you anothor moment or 


two. 

Occasionally it would appear that by some 
manner or other rebuke or appear to rebukc or admonishar 
appear to admonish one or the other counsel. It 

is not my intention to either rebuke or take away fromthe 
positions which they are arguing by any apparent word or 


n 









gesture on ny pnrt. Each counsel j.s entitled to present 
his case as he sees fit.. The fact that I nav rake 
rulings for or against one side should not he connidercd 
by you on the nerits of the case. It is vour job 
here to listen to the evidcnce, not bc affectcd in 
anv vay by counsel or the court or v/hat vou believe nav 
be sone natters of court discipline. 

Each counsel is here doing his job to the 
best of his ability. I want you to cut right dovm to 

the core as you undouhtedly have, undoubtedlv vill, and 
ta):e the facts of the case and consider the facts of the 
case carefully on their ov/n nerits. This is not * 

a personality contest, it is not a natter of a school 
progran. Each counsel is here doina his bost. The 

court istr''ino to do its best as well. 

We have been at it for a verv long day today 
no an vou lenve to return on Fridav norning at 10 
o'clock to this courtroon I .say continue to kecp an oncn 
nind on the case and v/hen the case is given to you, 
judge it on it3 nerit3, on the nerits of the testinony 
and on nothing else, and renenber, in the court's view 
each counsel i3 tryinn to do his best. 

Finally, I say do not discuss the case anong 
vourselves or renain within the presenco of any personn 
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your request that wc proceed as we intended to Friday 
at 10? 

MR, STEARNS: Yes. 

THE COURT: Let me suggest this under the 

circumstances, and I will explain to the jury what the 
situation is relative to Friday afternoon: We will 

finish that facet of it, and sinco they are due to 
come in next week I would e3timate to them that we would 
expect to conclude the case next Tuesday. 

Is that satisfactory? 

MR. AUSLAUDER: We will finish the plaintiff 

case and the defendanfs case? aecenaanc .. ^ 

THE COURT: We will do as much as we can 

on Friday, and I would ithink we will use the time 
available to me. If I have to stop, I will. 

(In open court.) 

THE COURT: Ladies and gentlemen of the 

jury, I had a conference with counsel relative to our 
schedule and we have another doctor who is wsiting. 

He is going out of town tomorrow morning very early and 
will not be back until Sunday night. 

As I recall it, you ladies and gentlemen are 
in the first of two weeks of service, is that correct? 

Here is v/hat we will do in connection with this 
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vho rcay be discussing tho case. 

The jury is excused with tho thanks of the 
court and vou are reouestod to return on Priday norning 
at 10 a.m. 

(Ad^ourned to October 19, 1973.) 


25 
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Trank Rernarriini 
v 

Rcuori A/.'J Saturnus 70 Civil 3073 

v 

Internatione.l Tj minal 
Co a r.a t ir.g Corp a ny, Inc. 

New York, October 19, 1973 
Roorn 1306 - 10:15 a.m. 


(Trial resured.) 


(In open court; jury present.) 

THE COURT: I understand counsel would like to spea); 

wi th t no Court brioflv. 

(At the sid? bar.) 

(In open court.) 


i LOU ..T : .r. Stahl, voulu you resume L.ie 

stanu and as soon as Mr. Testa returns to the courtroom, 
will bogin, or rasura with your examination. 

THI? CLERK: .*’r. Stahl, you aro still under cit-.o. 

MR. AUSLANDER: ‘!ay I hear the last few questions? 

THE COURT: *’r. Kaufinan informs r e his notcs are 
..ownstairs. I will r?od you back nv lant few notes 

and i Ä that can bo hdaful, fin?. If not, 'f. K au fr. an 
•vill - :o n*T’n. 

MR» AU3I.ANDER: I v;i?l prccced but I houe your 
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honor will forgive me if I am a little repetitive. 

THE COURT: Yes. 

RUNE STAHL, resumed. 

CROSS EXAMINATION 

BY MR. AUSLANDER CONTINUED: 

Q What was the length forward to aft of the No. 4 
hatch? 

A The length would be around 8 meters. 

Q And that is substantially less than the length 
of the hatches in the forward part of the ship, is that 
not so? 

A The length of No. 2 and No. 3 hatch is longer than 
No. 4 hatch. 

Q Much longer? 

A About 4 meters. 

Q What did you say the length was of the No. 4 hatch? 
A About 8 meters. 

Q It is approximately 24 feet? 

A Approximately, yes. 

Q Half of that would be about 10 or 12? 

A 10 feet, yes. 

Q 10 or 12 feet? 

A Yes. 

What time was it that you came on duty that morning? 
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A My work started at 7:30 in the morning. 

Q when you started at 7:30 in the morning, vhere 

did you go? 

A I was watching the crew open the hatches all over 


the vessel. 

Q Did you eat breakfast first? 

A I had breakfast at 7 o’clock. 

Q You came onto the main deck and you were watching 
the crew open up the hatches? 

A Yes, sir. 

Q Where were you standing to watch this? 

A I was not standing, I was going around watching 

the crew open the hatches. j 

Q Walking to the No. 1, the No. 2, the . ■>. 3, to 

the No. 4? 

A Yes, sir. 

q Where were you at 3 o'clock? 

A I cannot say exactly where I was at 8 o'clock. 
q Where were you at 8:15? 

A On deck. 


q Where? 

A I cannot say exactly. I was not counting the 

I 

minutes. 

Q Where were you at 8:30? 
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I was on deck toc. 


Where? 

I cannot say exactly. I was always going around, 
Where were you at 8:45? 

8:45 I think I was at No. 4 hatch. 

You think or you know? 

I think 8:45 I was at No. 4 hatch. 

Where? 

At the forward end of No. 4 hatch. 

Starboard or port? 

Starboard side. 

That is the right-hand side? 

The inside. 

Inshore side? 

Yes. 

Where at the forward end of No. 4 were you? 
Forward end of No. 4 hatch on the inshore side 
just close to a staircase going up to boat deck. 

Q Where is that staircase located in reference to 

the midship house? 

A On the starboard side. 

q Where on the starboard side? 

A 3 feet from the starboard side. 


Where? 
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Where on the starboard side of the house? 

MR. STEARNS: There are pictures in evidence. 

MR. AUSLANDER: I wasn't asking you, Mr. Stearns. 
THE COURT: No colloquy. 

A The staircase vas on the after end of the midship 
nouse, the starboard side. 

Q The after end, the back end? 

A Yes. 

Q How long were you there? 

A I had been down about ten minutes. 

Q What were you doing? 

A I was watching the stevedores, the longshoremen. 

Q What were they doing? 

A I think they were re-rigging. 

Q You think or you know? 

A I am not for sure, but I think they were re- 

rigging. There were two men working on the offshore side 

with the derricks. 

Q With the boom? 

A Yes. 

MR. TESTA: If your Honor piease, I didn't 

understand that answer. Did the witness say re-rigging? 
THE COURT: That is what I understood. 


THE WITNESS: Yes . 
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Pulling on the lines and moving the booms a- 


A Not moving around. Moving up or down. 

Q That is around. 

How were you dressed that morning, was it cold? 
A I cannot say it was cold. I was dressed in a 
khaki uniform, a jacket without any insignia. 
q Were you wearing a hat? 


q Did you have your beard? 

A No, not at that time. 

Q You say that you were standing for about ten 
minutes at a quarter of 9 at about 3 feet from the end of th< 
midship house on the starboard side, is that right? 

A That is right, yes, sir. 

Q with people coming up and down the gangway? 

A Not that I could watch from my place. 

Q Not that you could watch? 

A I could not watch the gangway from my place. 

Q When first did you see Mr. Bernardini? 

A When he approached me. 

Q When, time? 

A Around 8:15. 


25 


Q 


15? 
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q Ten ninuteg to nine? 

A Ten minutes to nine. 

q Where were you exactly when you first sav. him? 

A The place I told you before, just close to the 
lådder going up to the boat deck in the efter end of the 

midship house 
q Here? 

A Farther off. A little bit more to the center of 
the ship. 

Q How was he dressed? 

I cannot remember. 

Did he have a hat on? 

I cannot remember. 

Did he have a beard? 

\ 

If I have a beard? 

Did he have a beard? 

I cannot remember. 

When you first saw him, how far was he from you? 

Around 5 feet. 

In what direction? 

He was going aft. 

Corning towards vou? 

Yes. 


A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 


A 


d. 
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Q He was coming thisway to where vou were standing? 
A Right, sir. 

Q Then you say that he had a conversation with 

you? 

A Yes, sir. 

Q Was it more than one question or was it a long 
conversation? 

A It was only one question. 

Q Did you answer him? 

A Yes. 

Q After this conversation that you said you had 
with him, did he go off in this direction across 
the ship? 

A Yes, sir. 

Q Did you keep your eye on him all the tine? 

A No, sir. 

0 After he left you and started walking across 

the ship, how long did you keep your eye on him? 

A Till he walked over to the other side. 

Q Where the men were? 

A Yes. 

Q And then you stopped looking at him? 

A After that I don't look at him any more. 

Q when was the next time you say you saw him? 
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A when ho was coming on the inshore side of the 

vessel coming against me. 

q You were still in this position right about here? 

(Indicr.ti.ng.) 

A Right. 

q And he was walking towards you? 

A Right. 

q Toward the inshore side? 

A Right. 

Q where was he the first time you saw him after you 
atopped looking at him when he went around to where the 

i nen were on the offshore side? 

j_ twa after end of No. 4 hatch. 

A He was ?ust in tne aiter « 

q Right here? 


16 

A 

A little bit nore aft. 

17 

Q 

Right here? 

18 

A 

A little bit nore aft. 

19 

Q 

Back here? 

20 

A 

Yes. 

21 

Q 

How many feet away,would you say. 

22 

A 

About 10 meters. 

23 


MR. STEARNS: Can we have that in 

24 

Q 

Do vou know that that is in feet. 

25 

A 

That would be around 30 feet. 
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Q How much tirne had passed from when you last took 
your eyes off him when he started walking around here 
until you first set eyes on him again? 

A A very short time. 

Q 30 seconds? 

A Between 30 seconds and one minute, not more. 

Q Was there anything blocking your view from where 
you were standing where you say here and you saw him 
here (indicating)? 

A Nothing blocking my view. 

Q Open? 

A Open, yes. 

Q Did you continue to keep him under observation? 

A Yes, sir. 

Q You were standing right in the middle of the 
deck? You weren't hiding? 

A No, I wasnot hiding. 

Q You were out in the open? 

A In the open. 

Q Wearing your uniform? Your khaki uniform? 

A It was not a uniform. 

Q Khaki? 

A Khaki trousers. 

Q You weren't behind a wall or crouched down? 
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2 

A 

No, not hiding. 


3 

Q 

And you say he came walking right toward you? 

1 


4 

A 

Yes, sir. 


5 

Q 

How much distance was there between where you were 


6 

standing 

and he when he cane about to the corner of the 


7 

inshore 

after end of No. 4 hatch? 


8 

A 

Around 30 feet. 


9 

Q 

And nothing was in the way that would hide him 


10 

from you? 


11 

A 

Nothing. 


12 

Q 

You say that he stopped around there and started 


13 

looking 

around? 


14 

A 

Not in the after end of No. 4 hatch. 


15 

Q 

Where did he stop to look around? 


16 

A 

In the middle of No. 4 hatch. 


17 

Q 

And you say he stopped to look around? 


18 

A 

Yes. 


19 

Q 

how far was he from where you were standing when 


20 

1 he stopped to look around? 


21 

A 

About 20 feet. 


22 

Q 

And st^.1 there was no cargo or anything, you 


23 

were still standing there as big as life? 


24 

A 

Yes. 


25 

Q 

You weren't hiding? 

- 
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Q 


now? 


A 

Q 

A 

U 

A 


'* v . , 
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Stahl-cross 
I wasn't hiding. 

You weren't hiding any cargo? 

No, sir. 

How big are you? 

182. 

How tall? 

182 will be five feet ten inches, 11 inches. 
How much do you weigh? 

I cannot count in pound. I weight 92 kilos. 
Were you about the same weight then as you are 

Yes. 

As broad across then as you are now? 

Yes. 


Would you stand up a moment? 


Yes 


Q Then you are telling us tnat when he was some 20 
feet from you, he looked arouna then lied down on the palletJ 
and started yelling? 

A Right, sir. 

Q And you say you went over to him? 

A I went over to him, yes. 

Q Let me ask you this, Mr . Stahl, just for a moment -*j 

by the way, are you a captain? 
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A I am a captain. I have a captain's license. 

q Captain Stahl, what is the job of the first 
officer — you were first officer at the tirr.e, first mate? 

A Yes, sir. 

Q What was the job of the first jnate on the 
Svensksund back in October of 1969 when the vessel was 
tied up at the pier and these cargo operations were going 
on, what was your job? 

A My work was to control the vessel's crew, the 
working of the vessel's crew on deck. 

My work also was to arrange the loading of the 
vessel, distribute the cargo for different ports in differ- 
ent hatches, keep look of the safety on board the vessel. 

Q What is that? 

A Look for the safety on board the vessel. 

Q The safety? 

A Yes, sir. 

Q Go on. 

A That is in general what I have to do. 

Q When you say arrange for the cargo, that means, 
does it not, that to make sure that the right cargo goes into 
the right hatch, that is, cargo for No. 1 will go in No. 1 
and cargo for No. 2 will go in No. 2 and so forth? 

A Yes. 
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2 

A 

I vill, yes, sir. 

3 

Q 

if fcbojx 1 vas sor- - ’thir. r ' that caused an accident 

4 

*• 

and vou didn't do anything to take care of it when you knew 

5 

about it, 

the finger vould be pointir.g at you, would 

6 

it not? 


7 

A 

It could be. 

8 

Q 

If there was oil or grease on the deck where it 

9 

shouldn' 

: have been and you had done nothing about it and 

10 

somebody 

had been hurt, you would have been held to blame. 

11 

wouldn't 

you? 

12 

A 

Yes, sir. 

13 

o 

Hov long had vou been walking around No. 4 hatch 

14 

before b 

: s0 t.nat r.orning? 

15 

A 

I was around that hatch when the crew v/as opening 

16 

it a t B 

o ' clock. 

17 

Q 

Did you walk around later? 

18 

A 

Yes. 

19 

Q 

At b : 15, sir? 

□ 

A 

It could be. 

21 

Q 

At b : JO? 

22 

A 

It could be. 

23 

Q 

And at b:45? 

24 

A 

il 

j ,., „ ^ —. •■•atchino the 3 te ve d 0 r e s 


25 


re-rigging. 
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Q Did you also look to re>-> whothor or not the lonc- 

.•h.orenon aro dciny thoir ieb prcv'erlv so thev are not 

. 

going to damage the shin? 

A Right. 

Q Do you also look to see that the longshoremen are 
cbing their iob properlv so that no one is going to get 
killed? 

A Tnat is right, sir. 

0 And as a natter of faet as the first officer, 
isn't it your job that if you sav.' something going on that 
was wrong, you would notify the stevedore or put a stop 
tc .it, isn’t that true? 

A That is trun. 

Q Becaune that is your funetion, isn’t it? 

A It in ene of ny functior.s. 

Q That is your responsihiity? 

A Yes, sir. 

0 You are given that soecific order from the 
captain, isn't that right? 

A I am aiving the specific order fron the captain 
to look out for the safotv on board the vessel so no 
accident could happen. 

■* I c you didr. 't do your job, you would be reorimanded, 
wculdn't you? 
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Q 
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A 

Q 

A 

Q 

A 

Q 

A 

Q 

A 
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You say that t!'? r.an just laid clown in these 
r i>-ht? 

Riuht. 

licw r.any pallats uid ho icy uown on? 

Three pallets. 

Stretcheö out across aii three? 

No. Two were ciose, one on top of another. 

Or. too of another? 

Yes. 

MR. STEARNS: iie said two were ciose and one was 

f another. 

THE COURT: No comraent about it. You will have 

turs i tv to corrsct it. 

iiow aiu he lie dcwn, dia he g down very grace- 

Yes, sir. 

You were watching him all that time? 

I was watching hin. 

And he was watching you? 

Yes, I think so. 

You then car.e over to him , you said? 

Yes . 

Ar.^. vo'.; saia "ou had a conversation with him? 

After he was laying aown. 


Kl 






I 
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A Yes, he had a conversation with me. 

q And you said to him what is the matter? 

A I asked him what is the matter, yes. 

q What did he say to you? 

A He was claiming — 
q What did he say? 

A X cannot say exactiy his word but only it was 

an unsafe passage. 

q That is all he said? 

. see a foreman or some man from 

A Yes, and he wanted to see a 

the stevedore. 

q Did he say he warts to get a doctor? 

A Nothing to me. 

q Did he say he was hurt? 

A I think he was saying he was hurt too, but I 

cannot rememberthat. 

q do you remember what he was saying was bothering 


him? 


IU1U. 

A Bothering him was that it was an unsafe passage. 
q What part of his body where he was hurt? 

A The way he was laying, I «°uld suspect it was the 

left side. 

q That is what you suspect? 


Yes. 









- 
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Q 

Captain, did you go get somebody? 


A 

Yes, sir. 


Q 

Did the man leave the ship? 


A 

I told the man -- 


Q 

I am just asking you, did the mean 

leave the ship? 

A 

After I am calling other pe^ole. 


Q 

He did leave the ship? 


A 

He leave the ship afterward. 


Q 

How long after you say you saw him 

on the pallets 

did he 

leave the ship? 


A 

Not more than five minutes. 


Q 

So all together he wasn't on that 

ship more than 

five minutes? 


A 

No. 


Q 

Have you ever seen him since? 


A 

No, never, only in this court. 


Q 

Have you been back to American since that date be- 

fore this weekend? 


A 

Yes, sir. 


Q 

How many times? 


A 

Ithink around 8 or 10 times. 


Q 

On the same ship? 


A 

Not on a ship. 


Q 

Not on this ship? 



I 
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Not on any ship. Durina the last tvo nonths. 

Lot re put it to '-ou this wny: 

In the year 1969, did you ccme back to America? 
Yes. 

On this ship? 

N’o, not on board any vessel. 

What did you cone back for? 

T was working as a superintendent in Lisbon aft 

Superintendent of ships? 

Of ship service. It was on a line from United 
nd Ibori' 1 . 

Did you cora w for vrcition, holiday or fcr 


For vork. 

Did the ship come back? 

I think so. 

You der.'t knov? 

I don'tkn-v for sure. 

When did you get eff the ship after October? 

I wont off ^he shio in December. 

Wnen it left here in October until December at 

* *• r '»or M p S 'i r 1, *3 

t • - '* • * . 

Excuse.me. I was leavirg the snip on the next 
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trio in tho States when it did conc back. 

O So it did cone back? 

A Yes. 

Q When it cane back, did you see thc ir.an? 

A No. 

Q When was it that it came back? 

A The middle of December. 

Q Yousay you are on va ca tion now? 

A I on vacation now. 

Q Who is payinq for your stav in New York? 

A ny conpany is naying. 

q Which corn»nv? 

A P a 1 o ra S k i r>o i nc . 

0 Tr.e cr>- r-anv vou ar^ vorking for now? 

A Yes. 

Q Thev are payinq for your vacation so you can be 
here during this trial? 

A Yes, and thcy v.vant to take it back from the 
insurance afterwards. 

Q Aro you paid for your neals? 

A I an poid for ny neals. 

q By Mr. Stearns office? 

0 riow e.bout your en ter ta i mc at? 


r 
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A I an paid $20 a uav olus h^hol. 

IJ.KJ,- coURT: Po-'*"; th a $20 includo noals? 

THK V/ITNT.SS: It includes everythinc. I havo 
$^U for cvary thir.M without t ha hotel. 

q W 3 weron't in court vesteruay. Did you discuss 

yo\ir tes tin.ony ycstorday v:ith Mr. Stearns? 

A For about 20 ninutes. 


Q 

A 

O 

A 

o 


c * c i c ?' 1 


Where? 

Up in his Office. 

D.id-pu discuss it with this young fellow? 

No, I don't soe hin yasterday. 

vou discusa it vi. th r nybody olse in Mr. Steai ns 


••ro -ou tol.l about Mr 


A No, sir. 

v> Did -ou loo! a t o; 

iiernardini 1 s testiiaony? 

A Uo, sir. 

Q Werc ycu curious? 

A iixcuse ne. 

Q V/oren' t vou curious about Mr. Bernardini s 

t tinony? 

MR. STEARNS: he appears not to understar.d the wor 


THE COURT 


T: If the witness uoesn't understand tnc 
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question, he will say so, I am sure. 

A Wc werc discussing Mr. Eorr.nrdini ■ s testinony. 

Q What f.cabors of the crew tako care of the hatchos, 
opening and closing them? 

A The deok crew. 

Q Is there a man in charge of them? 

A I am in charge of them. 

Q And you supervise them when they open up these 

pontoons? 

f 

A Togetner with the second and third officer. 

Q Second and third? 

A Yes, sir. 

"'-ra you a t No. 4 when they vore opening or wac it 
the second and third officor? 

A _ c-, not rer.o.ibcrvhere I --as during the opening of 
No. 4 hatch, but I know that I had teen around and had 
a !ook dovn in the hatches and so on. 

0 The machinery that ooens up the pontoons, what 
is that lubricated with? 

A The machinery is from the vinches. 

.\nat kind of I \: l -r ication do you put on it? 

The machinery usod grease which is called 

1 ”'~Ot ' . 


25 


Orease Molycote? 
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A Yes. 
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0 

A 

0 

A 

Q 

A 

Q 


Wris t ha t the brand na?,'»? 

A special kind of greane. 

How is th3t -r^lleU, with a can or with a brush? 
With a gun. 

Is it liquid or is it r.ore like a jellyish? 

It is not liquid. 

What is it? 


A It is grease. 

Q Whon nachinery is novir.g, it sort of melts it down, 
cioesn't it? 

A It is going inside the engj.ne. 

?br ut t-c novine 'marts of the oontoons? 

A The ncvmg parts of the oontoons, the v.heels on 
is also gransed with "olvcoto. 

When they go back and forth and move, the movement 
sort of melts it down into a liquid, is that not true? 

A :;c. 


Q 

A 

Q 

A 


Does it stav as a paste? 

It stavs as a paste the whole time. 

Did Mr. Bornardini loave the ship by himself? 
Yes, sir. 

”oh c sy »••en t v:ih hi~? 

1 uon't thinJc so, sir. 
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Q Nono of the othor stovocioros or longshoror.en? 

A No, not that I could sco. 

0 Were you watching? 

A I was watching when he got ur and was leaving, 
the area of No. 4 hatch. 

Q You say these pallets worc placed by the longshore- 
nen, tne stevedores, is that right? 

A That is right. 

Q And you say they were uut thero the day boforo? 

A Yes, sir. 

Q They weren't taken away the night before? 

A No. 

0 Did the ship's or c v hn”a .-.mthing to do about 
piacing then? 

A No. 

0 Eut vou saw thern the re the day before? 

A Yes, sir. 

Q And you saw thcr. there that nom ing? 

A Yes, sir. 

0 Did you tell an 1 ' of the stevedores or longshorenen 
t- v • then awav the night before? 

A No, sir. 

o C \ d yo u t"*11 thon t.o tohe the:?. away in the r.orr.ing? 

A No, sir. 
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Q You loft theni thoro all dav? 

A Yes. 


0 Were they fcoino used for cano? 

A They ara not being — 

<2 Yes or no. 

A No, sir. 

Q You say they were being used, were they, to havo 
a walkv/ay to look ao\;n into the hatch and over the side 
of the ship? 

A That is right, sir. 

MR. AUSLAKDER: That is all. 

CSC SS EXAMINATION 


ii : 


Captain Stahl, when Mr. bernardini care aboard 


the vansol, did ho ask 


you if "cu were a lor.pshorenan? 


A Yes, sir. 

O What did you sav to nirr.? 

A He asked :r.e if I vas the hatch boss. 

Q What was vour a.nsver to that? 


A I said no. 


0 Was anything el^o said othor than that? 

A Nothing. 

>o ::** ' •'Iko vvr to tka offshore side? 
A That is riqht, sir. 
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q *pu e next thir.v vou know hc* c^nc nr^und back aoain 
on the i .v ho ro sido and t k a t is vhon you sav ho Vtneelod dovn 
on the se pallats? 

A Right, sir. 

Q At that tim.e did he say to you thathe was claiming 
an unsafe passage? Wero those tho v/ords he uscd? 

A I cannot sav exactly his v;ords but he was claiming 
of an unsafe passage. 

Q Did he say anything to you about slipping on oil 
and grease? 

A No, sir. 

o Did he sav ir.”thing to you about tiptoeing arour.d 

oateher of oil a nu grens - '? 

A Nothing. 

p Did he sa’/ ar.vthing to you about hearing tho boom 
naking a cracking sound? 

A Nothing. 

o Did vou hear the boom mako a cracking sound? 

A No. 

Q You just told Mr. Auslandor that these pallets 

vere put down bv the stevedores to make a walkway between 
the hatch coaning and the railing, is that rignt? 


Q 


That is so tho signalman or gangwaynan coulu walk 
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2 

back and ferth? 


3 

A Vos. 


4 

Q I believe vou told Mr. Stearns on direct examinatior 


5 

that you had socn similar arrangenents nany tincs in tho 


6 

United States? 


7 

A All the times I have been in the United States, 


8 

the stevedores used these pallets as walking boards. 

1 

9 

Q You also told Mr. Stearns there was nothing unusual 

i 

10 

about that type of an arrangement. 


11 

A No, s i r. 


12 

Q As chief nate of the vessel, if you thought there 


13 

”.as semsthing unusual nbent it, you v:ould have had it re- 


14 

roved, wouldn' t you? 


15 

MR. AUSLANDER: Objection. 


16 

TriS COURT: Sustained. 


17 

Q Mr. Auslander asked^ou that question, didn't he? 


18 

A Yes . 


19 

Q And you dian't think there was anything unusual 


20 

about it, did you? 


21 

MR. AUSLANDER: Objection. 


22 

TriE COURT: Sus ta ined. 


23 

MR. TpSTA: May I know why, your Honor? 


24 

"»hk COURT: I v~ rul d. A~k ”our next question. 


25 

Q When Mr.Auslander was cross examining you. 



m 
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word o la” actir.g c a mc um romohow or other and that was 

Auslander's phrase, wann 1 1 it? 

A Yes. 

Q And also v/h i lo Mr. Ausiander was cross exanining 
you, you said that the erew oils the wheels on the hatch covc r 
during the voyage? 

A Yes. 

Q Is there sotr.o partieular person in the erew that 
doos that? 

A The carpentor. 

Q Is that his job or one of his jobs? 

A It is one of !v s -iobs. 

0 And v beliovo -;ou toid :ir. Ausiander thov do this 
wita a aun? 


24 ! 

i 

t 


A Tney do it with a cun, yes. 

U Is that a spray gun of some type? 

A It is a pressure aun. 

Q now does that operate? 

A It is operateu by nand. You have grease in a 
hand and press it in a connection. 

Q What hoppens v/hen you do that? 

A The grease is coir.ing in the connection around the 

.'•irir.."5 on th * '.;hc »Is . 

Q Is there a partieular opening that the grease goes 
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in to? 

A Thore» is a o roa ro ni^ole. 

Q I am trying to unders tami you, does the arease gun 
fit ;nto an oponing sor.oplace? 

A Yes. 

Q So the carpenter is shooting the grease from sone 

kind of a gun into an opening? 

A Yes. 

Q Onto the pontoon or wheels that operate the hatch 
covers? 

A Yes. 

Q Hov; rn-nny openinas are there? 

A Thore in ono r r ench vhe»"! . 

Q nov.’ ir.any v:heols are there? 

A There would ho tv o vh-iols on oach hatch covor on 
eac. side. 

Q riov; ma ny is that all together? 

A IG inner wheels cn the hatch No. 4 and there will 
ee 4 offshore wneols. 

Q If any grease v;as spilled during that process 
•• hoso jcb on the ship would it be to v/ipe itue? 

A The same man who is greasing. 


A 


Yes 
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Q In thc coar-io of that orocess shootino the t. aun 
of greaso inte thes--» op^nincs, if any spilled, it is his 
job to wipe it up? 


A That is right. 

Q You were chiof mate, is that right? 

A Right. 


At the time this accident. happened? 

A Yes. 

U Were you in charge of the entire ship? 

A I was not in charge of the entire ship. There 
is alv/ays the captain. 

0 Was the captain aboard in the norning? 

A Yes, sir. 


Q Were you in charge of any part of the ship as 
c.-.iof rv.te? 

A The loading operation and the crew, deck 
crewb working operation. 

Q I arn afraid I didn't got it? 

TtiE COURT: The loading operation and the dcck 
crew's operation. 


0 The dock c rev.' operation, is that it? 

A Yes. 


lires that a 1 so inclrdo the deck? 


» • 

1*1 


R. 


STEARWS: 


Objection. 


This is virtuallv 
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a legal conclusion. 

THE COURT: I will sustain an objection but I think 



you can inquire in this area. 

j You indicated in answer to questions by Mr. 

Auslander that you were responsible for the safety con- 

» 

uitions, is that correct? 

A That is correct. 


Q 

A 

Q 

A 


Did that include the deck? 


Yes, sir. 

Did that include any conditions on the deck? 
Yes. 


You were on duty starting at about 7:30 in the 


:r,orning? 

A That is right, sir. 

Q And you were checking all the hatches, the 1, 2, 3 
and 4 hatches,were you not? 

A Yes. 


Q And the crew was openingthese hatches? 


A Yes, sir. 

Q And you were walking around these hatches, were 
you not? 

A I was walking around the hatch, yes. 

Q If you saw any condition on deck, you would 
nave done sonething about it, wouldn't you? 


25 
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2 

A 

Right, sir. 

3 

U 

If you saw any oil and grease on the deck, 

4 

you wou 

!d nave done something about cleaning it up, wouldn't 

5 

you? 


6 


MR. AUSLANDER: Objected to. 

7 


THE COURT: Overraled. 

8 


HR. AUSLANDER That is what we are here to find 

9 

out. 

% 

10 


THE COURT: Overruled. 

11 

A 

Yes, sir. 

12 

Q 

And you waiked around each one of these hatcnes, 

13 

didn' t 

you, Captain? 

14 

A 

Right. 

15 

U 

Did you see any oil and jrease around those hatcnes 

16 

on the 

ueck? 

17 

A 

No, sir. 

18 

Q 

Specifically, did you see any oil and grease 

19 

in the 

starboard after end of the No. 4 hatch when you 

2T 

waiked 

around it? 

21 

A 

I didn't see any grease. 

22 


THE COURT: Did you see any oil? 

23 


THE WITNESS: No oil. 

24 

Q 

How many times did you walk around the No. 4 

25 

hatch? 

• 
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A I can't say exactly. As the chief officer, you 
don't stay long any place. You are always going around. 

Q Between 7:30 a.m. and 8:50 a.m., did you walk 
around the No. 4 hatch once or more than once? 

A More than once. I would suggest three or four 
times. 

Q Did you slip anywhere in the vicinity of the 
starboard after end of the No. 4 hatch? 

MR. AUSLANDER: Objected to. 

THE COURT: Overruled. 

A No, sir. 

Q Did you have to tippy-toe around in the 
starboard after end of the No. 4 hatch, Capcain? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q You indicated in response to Mr. Auslander's 

questions that you didn't ask the longshoreman to remove 
that pallet walkway, js that right? 

A That is right. 

Q That is because you thought there was nothing 
wrong with it. 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Why was that, Captain? 
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A I cannot understand your question. 

U You indicated you did not ask the stevedores 
to remove that äpplet walkway. It was there the day 
before, isn't that right? 

A That is right. 

Q And you saw nothing unusual about that, didn't 

you? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Didn't you tell Mr. Auslander that if you saw 
any condition that was unusual you would have had it re¬ 
move d? 

MR. AUSLANDER: Objection. I didn't ask him that 
specifically. 

THE COURT: If you didn't, he will say you didn't. 
Did you make that testimony prior? 

THE WITNESS: I think so, I am not sure. 

Q In any event, you didn't ask anybody to remove, 
is that right? 

A That is right.' 

0 And you saw nothing unusual in that arrangemert? 
MR. AUSLANDER: Objection . 

THE COURT: Sustained. 

Q How long have you been a chief mate? 


SOUT«ERN DIS 4ICT cour; reporters, u.s. courtmouse 
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A I have been chief mate since 1958. 

Q before that, what did you do? 

A I had been second mate and I have been an officer 
in the Navy. 

Q This particular day you were wearing no uniform of 
any kind? 

A No, sir. 

Q When Mr. Bernardini knelt down on these pallets, 
did he claim any other thing other than he claimed an 
unsafe passage? 

A He wanted to see somebody. 

Q Did you call somebody? 

A I WdS calling the pier superintendent and the 

foreman in charge of the loading of the vessel. 

Q Did they come over there to where he was and 
where you were? 

A T was going to No. 3 hatch to catch them. 

Q After you got them at the No. 3 hatch, did you 

bring them back to the No. 4 hatch? 

A Right. 

Q Was Mr. Bernardini still there? 

A Yes. 

Q In your presencc, did he say anything to them about 

slipping on oil and grease on the deck? 


SOUTHERN OtSTRiCT COURT RERORTERS. U.S. COURTMCUSE 
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A No. 

Q In your presence did he say he heard a cracking 
sound from the boom to either one of these gentlemen? 

A No, sir. 

Q Did he make any claims to them in yoi.r presence? 

A Only about the unsafe passage. 

Q Then he left the ship? 

A The superintendent of the pier told him to go 

ashcre and see the timekeeper. 

U Did you see him after that? 

A No, sir. 

Q M*. Auslander asked you this question. He said 
if there was oil and grease on the vessel and you didn't 
do somethiny about it and somebody got hurt, you would be 
held responsible? 

A Tne company will hold the responsibility. 

Q Your company? 

A Yes. 

Q The shipping company? 

A That is right. 

Q And that is the reason you are out there 
checking these conditions to see that there is nothing wrong' 
MR. AUSLANDER: Object to the form. 

THE COURT: Sustained. 
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U You indicated before you were responsible for safety 
conditions, didn't you? 

A Yes, sir. 

U Did you check the area in «_e No. 4 hatch for 

safety conditicns? 


A Yes. 

Q Was there anything Safe or improper in that area? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q You said something about Mr. Bernardini laying 
down on three pallets, two on top of each other and one 
aJongisde? 

A That is right. 

Q Where were the se tv/o pailets? 

A These two pallets were from the hatch coaming. 

Q Close to the hatch coraing? 

A One close to the hatch coaming then the next one 
outside that one to the side. The third one was on top of 
the hatch coaming. 

Q Was this apllet walkway one pallet high or two 
pallets high, that is what I am trying to find out? 

A It was two pallets high close to the hatch 
coaming. 

* 

Q And away from the hatch coaming? 
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A One pallet high. 

Q Was it one pallet high all the way over to the 


railing? 

A Yes. 

Q It was only two pallets high next to the hatch 
coaming? 


A Yes. 

Q How high was one of these pallets, Captain? 

A About five to six inches, not more. 

Q You indicated when you went over to Mr. Bernardini, 
you suspected it was his left side he was claiming about? 

A That was my suspicion. 

Q Why do you say that? 

A Because he was holding his hand on his left 

shoulder, like this. 

THE COURT: Indicating and placing his right hand 
across his body and holding his upper left shoulder. 

0 While he was holding his right hane his left 
shoulder, did he say that that shoulder hoj ; him? 

A No. 

U Did he say that he hurt? 

A No. 

Q Did he make any complaints of pain? 

A NO. 

SOUTHERN OiSTRICT COURT REPORTERS. U.S. COURTHOUSE 
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2 

Q 

Did he make any complaints of pain at all? 


3 

A 

No. 


4 

Q 

Was he yelling or screaming that anything was 


5 

bothering him? 


6 

A 

He was yelling and screaming. 


7 

Q 

Did he say he was doing that because it hurt or 


8 

why he was doing that? 


9 

A 

I cannot say why he was doing that. 


10 

Q 

How long was he on the ship from the time this 


11 

incident happened until he left the ship? 


12 

A 

About five minutes. 


13 

Q 

During the time you went on duty from 7:30 in 


14 

the mornmg to 8:50 when this incident took place. 


15 

was the 

second and third officer already on deck? 


16 

A 

Yes, one of the officers was in hatch No. 3 to 


17 

prepare 

the hatch for loading. 


18 


The other officer was in hatch No. 1 to look 


19 

for the 

loadinq there. 


20 

Q 

Were there any other crew members on deck at that 


21 

time? 



22 

A 

Yes. 


23 

C 

How ma ny? 


24 

A 

I cannot say how many exactly. Some of the crew 


25 

members 

had been working outsicie, some crew members were 
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working down in the holds. 

<J I am only taiking about the deck, Captain, how 
many crew members were on deck when you went on deck 
at 7:30 to 8:50? 

A Several crew members. 

Were they working in various areas? 

A Yes. 

Q Can you tell me where they were working? 

A Some of them were working on the outside, the 
ship siue. 

U On the outside? 

The ship's outside for painting. 
now many were on deck? 

Around 4. 


A 

Q 


d 

hatch? 


how many were on deck in the vicinity of No. 4 


A 

Q 


A 

Q 


Nobody. 

How did they open up the No. 4 hatch? 

By use of a wire to the winches. 

Would you describe the procedure of how the 
aatch covers are opened up, particulariy the No. 4 hatch? 

1 ‘ 1R . STEARNS: Your Honor, I don't see the 

relevance of this. 

THE COURT: Overruied. 
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How is it done? 

It is difficult to explain it. 

Is it done manually or mechanically? 

It is done mechanically by using the ship's 
winches and a running wire. 

Q Is it necessary for anybody to hook p.p the wire? 
Yes, sir. 

Who does that? 

The Ship's crew. 

Do they ha ve to get down on the cleck to do that? 
There is one wire sitting in the end of the hatch 


A 

Q 

A 

Q 

A 

cover 


Q 

A 


Which end? 

When you close the hatches or open the hatches, 

it is sitting in the forward end of the hatch covers in the 
center. 

Q Do these hatch covers run from side to side 
across the ship or fore and aft? 

A Fore and aft. 

Q You have a wire sitting in the forward end of the 
forward hatch cover in the center. This wire is 
going to a block. When you open the catch, the wires go 
into tne block in the after end and after that up to the 
running wire and when you close the hatches, the wire 
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is going to the block in the forward end andup to the run- 
ning wire. 

Q You use only one wire for this? 

A Yes. 

Q And there is only one connection? 

A One connection. 

Q With that one wire connected, to one particular 
spot, it opens up the hatch covers? 

A Yes. 

Q And that is by means of somebody operating the 
winch? 

A One of the crew operates the winch when we open 

and close the hatch. 

Q And one of the crew members hook up the wire? 

A Yes. 

Q Can you show us on that diagram where that wire 

is hooked up? 

A Yes, sir. 

When you open the hatches, you have four hatch 
covers going over like this. 

The forward hatch cover has a connection over 

here. 

MR. STEARNS: Indicating about the middle of the 

forward coaming. 
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A On the middle of the hatch cover, one wire is taken 
from there to the after end. 

0 How is it taken from the forward end to the 
after end, does somebody walk with it? 

A When the hatch is closed, one of the crew members 

Q When it is closed and you want to open it? 

A One of the crew members walk over here. 

U Otfer the top of the hatch covers? 

A Yes. 

Q And puts it over the wheel here and takes it 
back and hooks it to the running wire. After that you 
run the running wire and this wire is going to stretch 
and take all these hatch covers to the recess over here. 

Q , The one wire when it is hooked up it opens up 

all the hatch covers? 

A Yes. 

Q When you are closing the hatches, youdo it in a 

different way. At that time the hatches are in a recess over 
here. You take the wire to a block here, around this 
block and up and connected with the running wire. 

Q When the hatch is opened and you say the hatch 

covers go into a recess, where is that recess that the 
hatch covers go into? 

A That would be a space here and they are placed in 

i 

I 


SOUTHERN DISTRICT COURT RERORTERS. U.S. COURTHOUSE 
FOLEY $QUARE, NEW VORK. N.V. CO 7-4SS0 










461 a 


" T • 

rkbr 44 Stahl-cross 

an upside down position. 

Q Does it fill up the entire space, the hatch 
covers? 

A Yes. 

Q Right up against the housing behind it? 

A Yes. 

THE COURT: Indicating the after end of the hatch? 

THE WITNESS: Yes. 

Q That space is completely filled up with the hatch 
covers? 

A It cannot be completely filled. There is a space 
about this hatch. 

The hatch covers have to fall down before you 
could see it from the side. 

You have four hatch covers like this on wheeis. 

When you hook it on the wire, this is going to fall down, 
this one and the rest will follow. 

There is a small psace. 

THE COURT: That small space you indicated with youi 
hands would appear to be 18 inches? 

THE WITNESS: Yes. 

REDIRECT EXAMINATION 
BY MR. STEARNS: 

Q Captain, the small space you referred to, is that 
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small space shown in these photographs, particularly 
in Defendant's Exhibit D- 5 ? 

A Ves, you can see the small space over here. 

Q Would you indicate, and perhaps if you could do it 
by pen. 


A It is between here and this area. 

MR. STEARUS: Again the pen is not writing. 

May I ask Captain stahl to go over and show it to the jury? 
THE COURT: Why don 1 1 we try another pen. 

Q You have inked in a small spaceon the left. 

A Yes. 


Q Is this space between these two fences that you 
described and explained to us when referring to Exhibit 
D-4, tne photograph? 

A Yes. 

Q Is that space within this area fenced off on 
the port and starboard side? 


A Yes, sir. 


Q When the ship is at sea and the hatch covers are 
over the atch, that is, the hatch is closed and in warm 
weather, is this fenced off space used for anything? 

A Yes, it is used as a swimming pool. 

0 It is filled with water? 

A Yes. 
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Q That is the space between the after edge of the 

COami " 9 and the f °— poopdeck structure. ls J t 

right? 

A Yes. 

o The forward end of the poppdeek structure is shown 
in Defendanfs Exhibit D-4, is it not? 

the COURT: Captain. during the five minutes or so 
Mr. Bernardini was on board, was the No. 4 hatch fuiiy 
opened at all times? 

THE WITNESS: it was fully opened at all times. 

o Captain, is it possible to walk around the aft 

ing of the No. 4 hatch on the Svensksund within a foot 
of the aft coaming? 

MR. AUSLANDER: This is just repetitive. I don't 
think it is proper redireot and I make my objection on that ' 
grcund and that ground alone. 

THE COURT: M y recollection is he said it was 

not possible. 


thing. 


MR. AUSLAWDER: I reeall hi™ 

recall him saying the same 

\ 

% 

THE COURT: Your point is well taken. 

I think it is repetitious. 

13 U P ° SSible to walk around the stern, the 


i-antaii of this ship? 


•° uvmi ;; l °;‘ t "' c ; «««* «... cou*tho 0 „ 
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A It is possible to walk arour.d this way. 

Q To do that would you indicate with this blue 
pencil what route would have to be taken to get around? 

A If a man is saying on the port side, on the off 
side here, he had to go around thisway. 

0 And you have done that in blue? 

A Yes. That is the only way around. 

MR. STEARNS: i would like to show this line to 

the j ury. 

THE COURT: You may. 

Q There is oniy one hatch ladder at the No. 4 hatch? 
A There is one hatch ladder. 

Q And that is the hatch ludder that you pointed 

out here at the X in a square on this diagram? 

A Yes. 

Q Mr. Bernardini went past that when he went 

over to the offshore side? 

A Yes. 

Q Was it open? 

A It was open. 

Q Was it open as shown in this picture which is 

Defendant's Exhibit D-l? 

A Yes. 

Q And this Defendant's Exhibit D-l shows the path 
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Mr. Bernardini took when he walked from the inshore to 
the offshore side? 

A Yes, he was coming from the inside walking 
to outsido. 

Q Captain, I show you tnis logbook and ask you 
whether or not you can identify it. 

A Yes. 


Q 

A 

Q 

A 


What is it? 

It is the ship’s day book for the vessel Svensksund 
For what period of time? 

For the 3rd or 2nd of October 1969 to May 1970. 

MR. STEARNS: I offer it in evidence. 

MR. AU3LANDER; öbjection. What for? 

THE COURT: The first thing we will do is mark 
it for identification. 

(Defendant's Exhibit F was marked for 
identification.) 

ö Captain, is that book a record made and kept 
in the ordinary course of the business of the ship? 

A Yes. 

MR. STEARNS: I offer it in evidence. 

MR.AUSLANDER: Is it in Englisn? 

THE COURT: Show it to the other side. 

Is it the log or the day book? 
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THE WITNESG: It is the log for the deck. 

THE COURT: Is it the rough log? 

THE WITNESS: It is the true log. 

MR. AUSLANDER: I don't know what it is, your 
Honor, it is not in English. 

THE COURT: If the jury can•t understand it, that 
is one of those things at this point. 

Do you have any other objection? 

MR. AUSLANDER: No. 

THE COURT: It will be received. 

(Defendant's Exhibit F for identifikation was 
received in evidence.) 

Q Captain,you testified, have you not, there is no 

entry in the log, Defendant*s Exhibit F relating to this 
incident involving Mr. Bernardini? 

A That is right. 

0 Can you identify this document which will be 
marked as Defendanfs Exhibit G? 

A It is the abstract written out by me of the 
events of 28 October 1969. 

(Dt f endan t' s F :hibit G was marked for 
identifidation.) 

Q You referred to this as an abstract. 

Would you look dcwn at the bottom of this abstract 
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Vithout translating it „hat printing is contained „ ^ ^ 
tom of the abstract? 

MR. AUSLANDER : I will object to thl3 , yQur Honor 

This document i.n-t in evidence yet. We don-1 know whether 
it can get into evidence. 

MR. STEARNS: This is for 

A!s io ror the purposo* of 

identifying it. 

the COURTi X don-t want him reading from it 

yet. 

MR. STEARNS: I asked him to refer to it and tell 
us what the indication or the instructions are on the 
basis of the form. 

THE COURT: But c.on't read from it. 

Would you like to see it? 

MR. AUSLANDER: Yes. 

MR. STEARNS: Agaxn, this is in Swedish. 

MR.AUSLANDER: I don’t know what the witness is 
soing to say and ratherthan prejudioe anything. if h e wants 
to make an offer of proof outside the presence of the 
jury, we will know what is going on. 

THE COURi: i think that is a reasonable request. 
we will step to the aide bar or rather, I think, the Jury 

Bi9ht taKe thelr m ° rnin » end we would resume af. the 

outside of ten minutes. 
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Please do not disouss the case in the jury room 
and oontinue to keep an open mind. 

(Jury leaves courtroom.) 

THE COURT: Let the record reflect that the 
jurors have left the courtroom. 

You may make your offer of pr iof. 

MR. STEARNS: Your Honor, I am going to offer this. 

ThiS the ca P tain tes ti fy, an abstract that was 

prepared pursuant to instructlons given to the ship's 

officers and contains in addition on the base of the 
very form — 

MR. AUSLANDER: On the basis of what? 

MR. STEARNS: On the base of the very form 
Of the abstract. the ship's officers are required to 
report directly to owners any unusual event such as this 

and to do it on this form. This form contains the officer 1 ! 
signature, the master. 

As I understand it, this is done to immediately 
nobfy the owners of such an occurrence and then what 
is contained here is transcribed into the logbook. 

In this case, as the captain has indicated, this 
was not done and the reason it was not done, is that he 
simply forgot to do it but this was made the day after, 
it was made by him pursuant tc company instructions. 


1 COU.. —O.,,,, cOU.TKOUfK 
r *H.«Y SQo ARC. NCW YOHK N.Y, CO T-4IM 
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2 

3 

4 

5 

6 

7 

8 
9 

10 
11 
12 

13 

14 

15 

16 


17 

18 

19 

20 
21 
22 

23 

24 

25 


^ hlm and *> «—» an d accounts for> 

i feel, ta. absence of a logbook entry and for that 

purpose it is being offered Tha«- 

fered. That was because of an issue 

raised by Mr. Auslander. 

THE COURT: Yes, he did r*ise tl. i 

. e u ‘ e * ssue of whether 

era "as an entry i„ the log- 

MR. AUSLANDER: X ca „ raiae the question Qf 

"aka a point of it by asking if there „as 

y tnere was an entry made 

ln the lo ? bu t unless there is an nff • , 

ere is an otficxal entry in the 

the fact wh^ 

What may or may not have been done, 

this is not a record keot in 

pt ln ^ regular course of 

shipping business. 

MR. STEARNS: l t certainly is . 

MR ' AUSLANDER: - finish, Mr. Stearns. 

A lej book is a record kept in the regular course 

of shipping business. A reDor . , u 

eport, an abstract to ship- 

Pin, business iust as ra any accident reports oade^ by 

companies for various rules 

rules and regultons are not records 

Aept in the regular course of business. 

For the captain to try and explain a„ay something, 

^ try ^ 96t SOmethi "* — evidence vhich is not 

"or.""' 
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part of an official log is hioh , . 

and I object to it 

to it most strenuously. 

ME court: Kr . Stearns? 

MR. STEARNS: Your Honor, it is a r 

/ -»C is a record kept 

Pursuant to instructions of m 

the company pursuant t 

policy. It is to company 

Of the oompany. It T h ^ ^ 

THE COURT: Since th» -i 

you p Ut several ^ ** n0t here ' Why d °n’t 

several guestions to the witness out of the 

Presence of the Wx, - 

JY tC esta blish the point you just mad 
in argument. 3 ^ de 

BY MR - STERANS: 

^ Captain, give us an : j■ 

9 ve us an indication, „ot by readinn I 

“ord by „ord, „ ha t the ■ «ading 

t the instructions are at the h 
a. ha . ac the base of 

tnat report. 

A It is accident on the shin 

ship, engme or cargo 

ahip should directly send to the comoa 
on this form, to headquarters. ^ 

, 0 18 thiSd ° CUment - Wlbit G for identifi- 

cation such a report t ha* 

you made pursuant to I 

those instructions t« 

the owners of the Svensksund? 

A *es, sir. 


•OUTHtHN DISTRICT COUAT Hl^OATtA* .. . 
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2 THE COURT: The events in 

3 1 ~au on October 28< 1969 _ c — as 

4 I this record? y ° U t ° U us “»« you mad, 

I 1 typed u °“t the 29th. r „ I 

I then efter that I was t . S d ° ln9 flrst e draft I 

I typing this abstraet „ „ I 

going to write it h and 1 was I 

IHE COURT: j vil . _ 

B the docun, ent. 

I MR ' AUSLAND ER: j ex . I 

| pt ' y° u ^ Honor. 

I ^ 1 3USt aSk y ° Ur H °nor,ple ase 

section that you are ' “ hat 

| receivingthis? I 

r -°« -de and Rept ln * 

I I have heard it t OUr se of business as 

0 I consider it to be a m 
record, data mem orandura, report 

a ' COmPUa “- events „hich w „ mad 
” ear **“ - -eir occurrence by a 

6d9e ° f the in the CQur PerS °" “ lth 

—ess activity and if you J/ 3 ^ ~* d 

seems to y ° Ur eXce Pti°n, it 

to fe your record is ma de. 

MR. AUSLANDER: y ou _ .. j 

to know whatthe regula ^ ^ ^ required I 

, t business achivit. 

before you C ouM activity i S 

7 could say that this i» a 

course? reCOrd kept i» that j 

THE COURT! I don- t plan to 

questions, Mr. Auslander. Iund " ^ I 

understand that you have y our 1 

v* co U ,tko. ;i ■ 
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’ •) 


MR. AUSLANDER: I didn'<- 
THE C0URT = 1 -»•*« thin* noc , Mr- 

»• «■»»«. x further ob . ect to it> ^ 

0n0r ' °" 0,6 9rOUndS “** - •*««*« have at least a 

rr true transiawon and not ^ ~ ^ 

“ it, but that isn-t my only ground> 

fUIther ~ “* — - have alread y iet it i„ r 
objecting tbat we don-t have a certified t 

« co URT! you happen to nave the writer nad he 

here under oath t i S 

‘ I don't think you could 

better. Very much 

If you vant to a«st u,‘ m 

" any ^»tion, proceed now. 

if you want a ribbon around it, that is your 

prerogative but you have the writer of the d 

3tand under oath r f on the 

°atft. if you want tQ 

ab °ut What that document staten “ ^ qU6Sti ° nS 

time. ' y ° U ^ « that 

«R. AUSLANDE R : i except. 

THE C ° URT! decline to do so 7 
M*. AUSbAND ER: x see no rurpose> 

the COURT: y ou have been af,orded the 

“ed the opportunitjr, 

•outhknn Oitrmcr count 

rOL*y SQUAHC, NK» y^ . , “; , -. C ® U "TMOU*« 


/ 
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I There wili be * *,• 

[ ‘■be a five-minute reC es s . 

(Recess.) 

dn the robing room.) 

MR. AUSLANDER: sir in 

-t — to g ive the . ' " y ° Ur last I -i- 

impression that I was , 

legal background. Ail r “* 

^ unders tanding of tbe la„ was J” *° d ° “ 

to » speoific legal r . ' e " y ° U an »Hection 

~........-—-— 

, - - -..... ... ::r r;r r- 

to act on it or n* °PPortunity 

° r pass u P°n it and f or «■„ * 

al ° ne did 1 ™ a ** the comment, is it t reaS °" I 

this document oan eote i n as a pie “ ^ b * , °“ 

of business we have to ^ ““ regUUr cours ® 

I oourse of bu . aS ° ertaln " heth « the tegular 

e or busmess wa« msf 

*• regular oourse of b • ” " hdth « 

se Of business are 

entrles. 3h iPPing logbook 

ME COURt: I don-t see this do 

"accident document as an 

t-ciaent report" ..i., I 

e y and exclusively it i I 

°f an occurrence on a vessel ad- “ P ” t 

as 1 understand it, that " ^ 0,6 " 0r, " al C ° UrSe 

which would then be ^ ^ ° ri9lnal entr y 

••». “• - - - ■— 

....... .. _ iu 

•outh" N o.trmcr C ou* T m mmam 

►OLBV »0U4««. COUUTHOOM 
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testified that this original entry would be copied into 

the 109 bUt hE inadver tently did not copy it i„to the log 
I helieve that this document which is an original document 
ade at or near the time of the occurrence by a person 
having knowledge of the facts which in the normal course 

Of itself admissible just as though it were an abstract 
from the log itself. 

If y°u want to cross examine him on this, 

I think you have every right to do so and I do not intend 

to cut you of£ i„ that respect, but I think 1 have given 

you at some greater length the rationale of my ruling 

and you have made your objection and you have your ex- 
ception. 

MR. AUSLANDER: That was the only reason 

I brought it up i„ that manner, was to give you my 

legal reasons so the Court may be afforded an opportunity 

to reverse itself if ln fact it felt as I did. that is 
all. 

THE COURT: All right, gentlemen. 

MR. AUSLANDER I would like a voir dire of the 
captain in front of the jury. 

THE COURT: You may have it. 

(In open court; jury present.) 


SOUTHERN OISTRICT COURT RIPÖRTER». u.S. 
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ana you may proceed _ 

VOIR DIR£ EXAMINATION 
BY MR. AUSLANDER: 

0 Captain, this Defendanfs Exhiblt G ^ 
Identification and this writina • * 

that is a „ e xact do you »ay that 

—. -nsiation of „hat you have on ^ 

n Yes, sir. 

MR - AUSLANDER: i stll , 

“““• Let - seethe docent. ' ^ ° bjeCU ° n ’ 

AUS “ NDER: 1 waiv ® ny objection. 

™ C ° URT! * —' -Os. you W i thdraK it . 

MR. STEARNS: v 01 , , 

tQ ^ ^-^Ut y of the doair- Y ° Ur ° b3eCtl0n 
MR.AUSLANDER: And the transiation. 

ME COUR T: It l8 recelved 

(Defendanfs Exhibit d was r .c ■ 

was received in 

evidence.) 

Y MR. STEARNS: 

0 Captain, wiU you identify what th • ^ 

na . J y wnat thi s document 

Defendanfs Exhibit r i 

1Dlt G in evidence? 

' 1 1 is an abstract that wiil be r 

but an ° m 0,8 deck * s 

apparently that is a draft that i lat 

enter int-n a-u later on would 

t the lo9booR but forget it. 


•OUTH*„ m 0.*TA, C cou „ T 

ro sY »o«M* r Ntw vamm COU«THOU$t 


is, 


log 


I 
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stahl-redirect 

MR. AUSLANDER: Mav I hav* 

y ave that answer read 

back. 

(Answer read.) 

° CaPt?ln Stah1 ' yOU out of the jury . s 

hearing, did you not f,■ re f 

y not, flrst you would prepare a draft - 

MR.AUSLANDER: I will object to the form. 

1HE coura I don . t want you to even 

jurors. 

a Teu US firat whether or not you prepared a draft 

° f th “ WWCh - oefendant-a Exhibit G . 

I «rst prepared a draft. I prepared an ahstraot 

And you did not copy that entry which appears 

“ EXhibit G ^ tte l ° 9 • ^ that what your teatimony i s? 

A Yes. 

Q And „as that due to inadvertence? 

MR. AUSLANDER: Objeotion. 

THE COURT: Sustained as to form. 

Can you give us the reason vhy not? 

The vessel was staying at that time in NorfoU 
X was very busy and there is a Swedish reguiation sayin 
that I must naRe an entry not less than 24 hours after 
somethin, happened or the day after. I „as thinRin, 


SOUTMtRN OISTRICT COUAT 

—.ooA„ ou M ;;; e 0 r/; , ;‘ säl”- 0 - 


Q 

A 
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1 still had time tn w 

t0 d ° At but I forget it . 

O mi_ 


J.?* 


• w * 

The vessel i»f*. 

the p °rt of New Yorfc 

The 2 äth. What da T ? 


Was it in Norfolk « 

lk ° n the 29th? 

*es. 

Th3t WaS pre Pared on the 29 th? 

haC WaS pre Pared on the 29th. 

This was your report of th,- 

^ tnis event- fr» .» 

orrect? the ow ners. 


Il is that correct? V€nt t0 the OWne rs, 

I A YeS# that is correct. 

II ^ Ca Ptain, refer ... 

this r eport to th» 

fl and refresh tbe owne ^s 

f h y ° Ur rec °iiection as to what v 

this event. y ° U told them about 

1 ^ur question. 

Q Refer to it 

- you reporUd ^ ‘° le£reSh y0 “ -ouecuon 

* rce d to the owners of th» c 
about this event cl*• Sv ensksund 

Cliimed bv hernardini. 

MR. AUSLANDER; Objection. 

T «COU fiT ; I VOUXd thi^C lt is , . 

. 

h " n,t in — - -da h is recollection 7 " " 

SO under the cirr* ref reshed, I 

cne Oircumstances t , 

“ ~..... ... | 

?£•;». u...„ u „ -0UK 
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hatch covers of th#» a u-.. „ 

• hatch, Captain, have you not? 


A Yes. 


Q Was there a custom and practice aboard the 

Svensksuna relating to when this greasin, o£ these wheels 
would be done? 

A The greasin, had been done always on voyage, the loi 
»yage between South America and North America. 

o Are you talking about while the ship is at sea? 

A When the ship is at sea, yes. 

Q I believe you testified that you „ere on the 

Svensksunu tor about three and a halt to four years, is 
that corroct? 

A Both together, yes. 

Q Based on your experience aboard the ship „ it h 

these very hatch covers, how often did they require 
greasing? 

MR. AUSLANDER: I will object to that. 

'1HE COURT: Overruled. 

A I wiu say once or twice a year with this special 
9rease we have. 

Q ?ou testified, did you not, there would be 
approximately 3 members of the crew on deck during the time 
the ship was, v,orked by the stovedores, is that not so? 

A That is right. I 
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° ° f COUrse the stevedore would h 

working on the ship n '" any POOple 

hlP ' aany ° f on the deck is fh 

not so? K ' ls tha t 

“ ln dSCk had be counted the hoJ 
be true. es ' fc * la t would 

I I ° There Were men workinq a t *-h 

the Svensksund ^ ** VariOUs ha tches on 

und on October 28, i969 who ^ 

by ITO? eiT| ployed 

A y es, i suppose. 

Q You referred to 

I ITO employee? was he an 

A 1 can*t say that. 

° a ' MUt th0 foreman, , think 

U stev edore foreman. ^ 

A The stevedore foreman. 

“ V ° U l00>:ed arou nd the ship to see the 

unsa fe conditions did ^ n ° 

ns, did you not? 

A I do. 

anybody else employed by ito do 
thing? d ° the sa ™e 

A Ves. 

Ö ^ ^ had a saf etyman to do that, 

W8L «®M. Objection. 

'«• ■«- I object .0,0. 
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THE COURT: Sustainad. 

MR. STEARNS: As to form. 

U <=™ you teu ma whether or ^ ^ 

1969 IT0 a safetyman? 

MR. AUSLANDER: Objection. 

MR. TESTA: Objection. 

° ■" ““ •*•»“ - o.™., „ 

° yed a man whose sole function was to 
for safety? the shi P 

HR. TESTA: Objection i, 

ction, if your Honor please. 

THE COURT* c *.^ä. 

* State your grounds. 

MR. TESTA* u Ä . , 

not tb d 0CtOber 28 ' 1968 ' is 

not the date of the aooident. 

Second of all u- u„ 

* has no Rearings to the 

issues i„ this oase as between th. , , 
defendant. PU “ U " ^ 

MR. STEARNS: I agree ^ ^ 

THE COURT: The objection is overruled. 

Q Did they? 

A Did the stevedores have a sa f-f 

-«. „„ ., “• *■ —- 

e as tne stevedores? 

0 On October 28 lqco u . 

1969 , what time was that? 

A 8 0 ’ olo< * i" the morning. 


MUT> r^;-. 
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" “ OU Mny "" aboard at e o-cioct in ^ 

I Corning on t.iat day? 

A Three gangs. 

Ö Can y ° U teil - ""at areaa of the ^ 

A , ^ lp worked? 

atch No. l, hatch No 3 an ’ i 

No * 3 ana hatch No. 4 alQ „ 

working i n hatch No 2 h - I 

*«■ 3 *mo. , one 9an9 w ~ shifti - *“ 

ihi COUfiT: How nany men maJce up a I 

THE WINTESS, With th 

I would say 22 a " d the win =*H»an, 

AU sa y 22 men on bo*r * 

THE COURT: Incidentally on th ■ 

was the ship lo •• y 1R 9uestio '>. 

Shlp Toaaing or uniceding? 

TIIE WITNESS: The shin 

ne ship was loading. 

crew? YOU Wer ° " Char9e ' K6re y ° U " 0t ° f th. ship-a 


Yes. 


o were there employeea of i T0 „ h „ 
of th. Were in 'harge 

the stevedores? 

I Hon't underatand your queation. 

A Ves. 


Southern oistrict ~r» 

—v ,oo c ;„°;;; yjst : e ; s - 
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you? 


Stahl-redirect 
Y0U W “ e " ° har9e ° f the ^ahorenen, „ ere 


A No, sir. 

0 hsferring to the photographs Darf ■ , 

Oefendanfs Exhibit D . ' 1CUlarl * 

l ask you now whether »-k 

hatch No. 4 had a U p o, a „ 

p or a flange to it. 

A Yes. 

0 Where i s that? Did thi ,. 

N this Ai p Qr fla 

coaming go a ii t-h J t0 the 

au the way around the coa ming? 

A Yes. 

MR - ST “ RNS! 1 — «.is to the jury? 

THE COURT: y Q u may. 

(Pause.) 

» ... „„ „ 

- ■— «. - - 

A That is right. 

0 That kind of situation with an 

of tho ov erhanging top 

or the coaming exist ^ ^ 

y exist aboard the No. 4 

* ^ natch on the 

Svensksund? 


A AU the hatches. 

What HaS tR ° a - D P ro '<i^ate depth from the vall 
tiie coaming? 11 ° ut to 









1 


r ^br 66 


** 83 a 

rKbr 66 • ' 

Stahl-redirect 

A Ab °ut 4 inohes. 

0 based on vnnr 

your experience 

th<äre a cus tom and practice • ^ S1Ut> ' Was 

—, «. w ashin9 down O r t rzr ctobor ° f i369 

A “ P«cticed; yes . 

l Wheie tMS “ ashi "9 dcwn done? 

q r sure was *- - *■« 

° d yOU re * ab to the log p , 

11 you oan Why for sur . ’ and te U us 

—day las» ^ ^ — — on the 

Ui!i cust °-" on every vesse] c 

" 3 ° leanln9 day the whole ship . ’ 

0rW ' S —da tion a„ u so on . «“ 

Saturday the 23rd of october the 

0, ‘ V ° ya9e bat — Baltimore and , , ' 

at « ew York 1500. That ^ ^ ^ arrived 

at da y was used f or M 

daa ^ oleaning the creVs ao 9 ^ 

s accommodation 

vnole ship, inside. ' " ln9 the 

MH.AUSLANDER: i s tho 

- — No . ^ ln *-» 

0 Tba t is based on what d ° ne by ex P ar ionoe. 

' b °“ d the ship at that uS ^ 

A r t i - 

io n °t only this «■ • 

Saurday Bard elean^^ SCandinaVia " ^ 


was 


SOUThcrs DlSTSlCT 

^OLL SOuar € «W V" ' C0U " T HCUie 
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2 
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4 

5 

6 
7 


0 

A 
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Stahl-redirect 
When you approached Mr 

i • * Cer nardini k 

°- *. Paiiets after hfi ^ ^ 

Pi>UetS ' wil ° Position was he i„ 7 mSelf d ° WP °" th ' 

He in a *>wn position restin 

arm and his riohf 3 °" his left 

ri 9ht arm over his i. f) . .. 

5 Ief t shoulder. 

MR.AUSLANDER; Mav T . 

a ” I hear the lac*. 

(Read.) Part of that? 

»ss his face down? 

1 oannot say down. x t was 

Was to the side. 
there anybody else at that n 

tlme »hen «r. Bernardin • at that 

nardini says he had his aeoia 

- ^shore side o f the No . « h atch, 

A 1 ~ al ° ne “““ — Bernardini 

MR. STEARNS: No „ 

° guestions. 

Recross examination 

u5f *‘ IR * AUSLANDER: 

Captain, when did you ben 

A y ° U become * captain? 

9 ot my captain's i 

n s license 1961 . 

da te? Wre ° nIy aCti " 9 35 Office that 

A Before that date I „a s 

ocean soing vessels. 

Q H ad you acted . 

ed as captain between the tim 

‘ our fieonse a„u 19os? lne you 9°t 
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^es, sir. 
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° ° n ° Cean 9oing vessels? 

A y es, sir. 

g WhGn Was tIia last tina? 

The lasttime was 1968. 

The same company? 

S “ e com P^y- the same vessel. 

Q Were you ever actinn 

c ting as captain after th*t- * 

same company? at ^ or the 

A No, sir. 

1 think you sai rf in 

y u said in response to 

Wstion that these wh» , ' " S 

Ul.se vheeis on the hatch covers are 
once or twice a e 9reased 


That is rignt, sir. 


wheels? 


Wha t is f-h-.*. 

9rease supposed to do for the 


A staymg between the beari ngs and the 

the —ing smoothiy. 

ISn,t 11 alS ° SUpposed ‘° be some type of a 

preservative? /P ° f a 

A What d ° *° u —» preservative? 

0 T ° from 9etting rus ty? 

I" 0 ' 511 - ThS ^",s is made of metai. 

“■' le ° 1S ^ °" Defe —fs Exhibit 5? 


JOutmepm OlSTKir-r - » 

— -«-.« u . TNOU , lt 
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A TheSe Wheels have a bearing of rr 


me tal. 


Q 

A 


^letal rusts, doesn't it? 
No. 


MR. Stearns: it depends what kind of rae tal. 
Aluminum doesn't rus t. 

Q Are these aluminum? 

A No. They are metal. 

0 Steel? 

A No. 

U Iron? What? 

A Brass. 

Q What about this portion and this portion? 

A Vou mean this {fle*C? 

^ <1 ^ iese » what do vou ca 11 _ 

you cal1 these I am pointing? 

A Chains. 

Q What are they called? 

A In Swedish it's called shackle. 

0 What is it called in English? 

It's small shackles too. 

MR. testa: I don* t understand that last word 
ThE COURT: Shackles. 

What is it used for? 

Can I u 3 e the table to explain? 

Is tnis a wheel? 


A 
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A The big one is a wheel. 

This ono i am polntlng tQ hore< ^ that the 

SamS Wnd of ^ y°u circled up here? 

A Not the same type. 

0 What kind °£ wheel is this? 

This is the same of a block. An entry. 

Q Is that brass? 

. / 1 """ the — — brass, the bearings 

w ith wheels. 9 

can we have what he is i„ dicaci , g? 
THE tOURT: There ls a recor(1 ^ Qf 

tnlS * YOU aro aski "’ »i” what are these. 

o „„ ^ „„„ 

"... ... ...... .. .... . .... 

Wneels? 

A Wheels. 

Q Are they brass? 

A Tne whQels is not brass. 

0 What are they? 

A Steel. 

^ And Steel rncfa 

eei rusts, ooes it not? 

A Yes. 

* ana suoel rus tQ __ • 

am sorry, would you circle 

wnat we were just talking about l„ . 

'• In £a ct put a box around 

e(K .,. Tkow . 
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it because ycuput a circie around those on top. 

A Which? 

Q The ones we wcre talking about. 

ioa put a box around that as opposed to the circles 

on top? 

A That is right. 

MR. AUSLANDER: May I, your Honor? 

THE COURT: Yes. 

(Pause.) 

Those Steel wneels rust? 

Yes. 

H ° W many tines doGS this shi P 90 up and back on the 
ocean in a year? 

A This ship was making around 5 voyages between 
South America and North American each year. 

Q That is pretty much a whole year? 

A It is a whole year. 

Q And at sea how many months would you estimate out 
of the twelve? 

A A voyage from the last port in the States to the 
first port in South America takes 12 days. After that 
it was running out and in a port every day. 

Q Actually would you say that this boat is in the 
water, in the ocean at least ten months out of the year? 


OU-RICf COURT 
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A 1 WiU Say in 0,6 «ater 12 months a year. 

0 VOU a " SWerei1 ' 1 btaeve i" answer to Mr. Testa-s 

quastion an<l also to Mr. Stearns but I mav be 

i may be wrong about 

tnat, that when you came over to m 

°ver to the man, he didn*t make 

any «>mplai„ts about pain at all, i, «« true? 

A That is true. 

\ He maae no complaints about pain. 

I think you also said and I copi e d this do„„ and 

1 My " Wr ° n9 ' Mr - — *• Vou when y ou approached 

Bernardini after he laid himself down on the pallets, 
dld ne sa Y anything to you? 

& 

0 ° you remember him ask you that? 

A de was complaining about the unsafe passage. 

° D ° y ° U re, " ember him to you after he laid 

himself down on the pallets? 

A Yes. 

Q You told us that Defendanfs Exhibit G is a true 
copy. a true translation of ohat you wrote i„ your ab . 

S ^ rac ^» is that true? 

A Yes. 

MR. AL’SLANDER: May I read this? 

THE COURT: Yes. 
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Stahl-recross 

(Defendanfs Exhibit G in evidence 
to the jury.) 

Q When you say bulwark, you 

A Yes. 


was read 


mean the rail? 


Q DO you know the difference between leying 
falling? 


down and 


MR. STEARNS: Object to the tone of voice. 

There is no reason for t „ at kind of accostin9 ^ 

THE COURT: There is no reason for either counsel 
to be exercised. 

There is a question put to you, do you know 

the difference between faliing down and laying down, is 
that it? 


Q 

A 

Q 

A 


Laying down and falling down? 
I know they are different. 

You know they are different? 
Yes. 


o Do you know the difference between no compiaints 
of pain and complaints of pain? 

A Yes. 

Q Did Hr. Bernardini tell you his name? 

A No. 

0 Uno told you his nane? 

A The owner's representative. 
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Q The owner's representative? 

A Yes. 

Q The ship representative? 

A No, the owner's representative. 

Q The owner of the ship? 

A Yes. 

Q When did he tell you his name? 

A About one and a half hour later. 

Q You say you first made a draft of this abstract? 
A Yes, sir. 

Q How did you make it? 

A I made the draft on a scrap of paper. 

Q On what? 

A On scratch paper. 

Q What did you do with the scratch paper? 

A You write it down on the scratch paper what you 

want to say, scratch it out and redo it. 

Q You write on the scratch paper what you want to 
say then scratch out what you don't want to say? 

A If i make a mistake in the draft I scratch it out 

and redo it so it is going to betrue. 

Q Did anybody look at that draft before you made 
up the typed copy? 


26 


A NO. 
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ö No one at all? 


Stahl-recross 


A No. 


Md y ° U talk t0 the representative, 

A Yes. 


o Did you talk to him about makW 

C makmg U p the draft? 

A He told me — 


o Did you talk to him about makin» 

uz makln 9 up the draft? 

A Not the draft. 


Dld y ° U talk t0 him about ma ^ing U p this copy? 

A He was telling me — 

ö JUSt anS “ er ' did V°e talk to him? 

A Yes. 

3 1 “ "<* a3 kingyou what he said. Th at is not 

iis s i h l & 


permissible. 


THE COURT: Please nn. 

J-ease, no comment. 

Q Did you ever rig a boom? 

1 d ° n,t unde «tand your guestion. 

. 0 dd you ever raise or lower a boom? 

A y es, several times. 

0 Dp the wires. whon you are pullin, on them 
make any noise? 

A Yes. 

' J T " ey ar ° PUlldd aren't tney? 

A When the boom i c __ . . 

3 rig9ed ' ^ ^ tlght. Not 


SOUTHERN 0'$T Ri C T COURT REPORTERS U S -r 
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Stahl-recross 

duri-ig riggi ng< 

Joesn t it have to be ticht 

or wove 1 when it i s Dicki * d ° eSn,t Sna,:e 

- ckmg U p tons of cargo? 

" 1 Said rigging is to fae . 

the riggi ng . tX9ht,not Turing 

huring the re-rigging? 

" ° Urin9 ^ aothing ls tight 

^ *• - — «*t whUe you are re . riggin9 u? 

again. “ re ' ri " in9 * ™ * a * a U tight 

Q And you pull on 

on the wire to make it tiohi- • 
that true? ght ' isn't 


A 

0 

A 

Q 

A 

Q 

A 

Q 

• 

A 

Q 

A 


or not. 


i pull a ropc. 

P < wire, it ls the same thing? 

NO ' U is not «>• same thing. 

Jt U att ached to the boom? 

“ iS atta ched to the boom. 

And it is hanging? 

Ves. 

And you are pullina it- *. 

P 11119 lfc to m ake it tight? 

Yes. 

A " d th “ makes a "°i«, doesn’t i t? 

It depends aftor i* . 

" ‘ U - ,rv - ase in the blocks 
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rkbr 77 Stahl-recross 

2 

Q 

Are you teULng me that is a silent operation? 

3 

A 

No. 

4 

Q 

In fact, if you are walking on deck, you can hear 

5 

that is going on, can't you? 

6 

A 

Yes, you can. 

7 

Q 

And as a matter of fact if you are walking on 

8 

cteck and you hear thatgoing on. it is good practice to look 

9 

up and 

see what is going on so you are not going to get 

10 

hurt by 

the rigging, isn't that true? 

11 

A 

If you are going on the place where the rigging 

12 

yang is 

operated. 

13 


You want to make sure it is not going to swing and 

14 

come and hit you, isn't that true? 

15 

A 

There is nothing swinging during rigging. 

16 

Q 

Lines? 

17 

A 

No. 

18 

Q 

Nothing swings? 

19 

A 

No. 

20 

Q 

YOU never heard of a boom falling when it is being 

21 

rigged? 


22 

A 

Yes, I heard about that. 

23 

Q 

And you never heard of a boom swinging when it is 

21 

•t 

riggad? 


iö | 

A 

I neard about that too. 



And if it swung or if it feil it could kill 
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somebody, couldn't it? 

A Zt could, yes. 

0 " d y ° U reme ^ r “ vou were talking to us 

tnat he was coraplai " in<J — P-" - , us left shoulder , 

A 1 "X statement later I hea rd him com- 

Plaining of it I think I said later. 

0 Y ° U Said rds he made ccmplaints? 

A Yes. 

o What does that mean, an nour !ater ? 

A 0ne h onr later I heard i*, e 

from the owner's repre¬ 
sentative. ^ 

Q Two hours later? 


sentative. 


One and a half hours later fm. 

rater from the owners repre- 


0 aut he was holding his i p f o, 

l.-t shoulder while he was 

O iini.m'5 


lying down? 


Yes. 


And he was lyingdown like this? 


N o, sir. 


0 Dldn,t y ° U =ay WS ri9ht «» across his shoulder? 

A Yes. 

Q Lying down like this? 

A N '°' 3 Uttlfl “t rore on the side. 

MR - AUSLAlMDbR That is all. 


SOIJTKEHN D.STt», 
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COURT. You may step down, Captain stahl. 
(Witness excused.) 

MR - STEARNS: A t thic - • 

offer . 15 Ume the defendant would 

" eV1Qence earnings records of this pl . 

PU “ tl " 

produced pursuant t PP1 " 9 "**<* was 

P ur suant to subpoena fay tte Neu york 

Association. P9 

THE COURT: First mark it for identification 
tilen show it to Mr a, 1 

ander lf he hasn ’ fc seen i t already. 
(Defendant's Exhibit H vas marked for 


identification.) 


MR> AUSLANDER: If Vour Un 

1 your Honor please 

h i n c i h-j-cdse, this is 

ynly irnoroper and iVm 

itis . ' ln proper of Mr. Stearns. He knows 

lt IS lmproper. 

MR. STEARNS: i don •* u 

don t know whyin che vorid - 

THE COURT* v«.. 

u want him to cal 1 «r>m 

New York Shi • S ° meone from the 

orK ^ ni PPing Association 

la tion, say so and I will ino . „ 

he do SO Ynn • 11 Slst tha- 

nava your rights. j win nr 

dt au timas. P ° teCt them 

MR. AUSLANDER: May i look „ ^ 

The court* of 

showed them to ' WOUld have tbought he 

cnem to you already. 

nR * AUSLA NDER: no, he didn't. 

1 HE COURT: Well 

kVeiJ -' he should have i ♦- . 

1 would have 
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"ade everythin, much easier. 

(Pause 

A “ SUSD “ ! no objection. 

(Defendant's Exhibit H was received ^ 
evidence.) 

HR * STEARNS: A t thic • 

o„ the e the defenda « »ia res 

“ the ^uestion of Uability. 

.! „„ tJ- mli> ^ 

MR * STEARNS: y OU r Hono ? tri6d * 

r R °nor, could i havo , 

-*• nave a moment? 

THE COURT• n* 

• Or course. 

(Pause.) 

;iR * STEARNS: w e h , Vo - 

indulgence bo oaU the do ^ ^ 

ctor as we indrcated, Dr. LoJico. 

’ B defendant is not res ting - 
THE C °URT: You are restina 

x.od-00 k 9 except for =aa„ g Dr 

EOdxCO Who is out nf fK • 

untii t , 

arst thing Tuesday morning. 

MR. STEARNS: That is correct. 

THE COURT: flr. Testa? 

MR. TESTA* t j _ 

did you ' un “ e «t«d, your Honor, what 

you »ant ne to do at this point? 

• 1R. TESTA: T k,;.!, 

Un * we nave motions a t tVs 
stage. nis 
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do so. 


THE COURT: 


If you want to make those, you may 


(At the side bar.) 


MR. STiSARWS: At this time the defendant noves 

for a directed verdict in its favor dismlssing plaintiffs 
compiaint as it States alleged causes of action is against 
the shipowner for unseaworthiness and negligence at the 


same time.• 


The defendant moves for a directed verdict against 
the third-party defendant on the issues raised by the 
third-party compiaint. 

MR. TESTA: At this time, your Honor, I join in 

the motion made by Mr. Stearns for a directed verdict 
on behalf of the defendant. 

As far as the negligent count is concerned, it 
should be dismissed because there is no proof of notice of 
any defective condition to the shipowner. 

As far as the unseaworthy count is concerned, 
tnere is absolutely no testimony or complete failure of 
proof there was anything defective, unsafe or improper 
abcut this pallet walkway condition and or those reasons, 
both causes of action should be dismissed and 
there should be a directed verdict on behalf of the de- 


fenuant. 


SOUTHERN OISTR.CT COURT REPORTERS. U.S COURTHOUSE 
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MR. STEARNS: The complaint also should be 

diSmiSSed °" **“ ~ ^ "O credible evidence 

£r ° m Plainti “ re9ardin9 the neppenin, o, this accident 
Ti ' ere deSCriPti ° n «* «ci d e„ t U physicaUy 

impossible. He has contradicted himself and misstated the 
situation that he claims happened that day at numerous point J 
, his teatimony, the ieast o* which is that he said 

0 inV “ ediatSi arounc * the af t coaming and was 

C£OSS £ ° 016 rail W “ en 11 ha PPoned. Considering the 

f3Ct £S 3 £la ^ coaming and that he aruck 

allegedly and injured his right shoulder is patently ab- 
surd. 

TKE C 0 UR T: ar. Ausiander? 

HR. AUSLANDER: Therf» = v- a 

inere are questions of fact 

Th0re C6rtainly 15 sufficient evidence. The mate sai^d the 

ntght hefore, they were there that morning. The fact 
ne said there was no grease there is a guestion of fact. 

The fact there were heel marks all over the 
Place would mdicato that someone else stepped in it. 

Toe fact that he says these things were only ’ 

greased twice a vear , . 

year is a qustion of fact for the jury. 

^ ^hink QS Q 'n .-5 f*f nr _ 

‘ COnROn knowl edge, these steél thinos 

WOuici rust > but these are ouestinnc - w 

are questions to be argued in sun- 


»Outhern D.*t„; C - ( . 0t „ T R£PCSTÉ/?S 

fft. »V «t\.' ..... W 
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nations, but there is cert^ini 

certainly enough there for a jurv 

unseaworthy, but besides which. ^ ^ o£ ^ ^ 

lations referred to and on the renosts which x r6ferred 

various cases in point, oertainiy we wouid be entitled to 

Ch3r9e °" b0t '' aSPSCtS °bject to a dismissal at 

this point on either cause of action. 

C ° URT! Th£ ^ tJen ied without preju- 

dlCe " thSir bel " 9 ~ « «*. close of au the evi- 
dence. 

1 think there are considerable dou b ts here rela- 

tive to liability. However, i do • 

' 1 do feel it would be with- 

ln the jury 1 s province to believe th« t • 

Ueve th ^ Plaintiff and I do 

not believe it i c 

the court s province at this point to 
teject his tustimony as a natter of l a „. 

As I said to the jury, questions of fact are 
the jury althouqh I believe che plaintm , s ^ ^ 
a fragile one at best, I am going to deny ^ 

jeet Without prejudice to their being renewed at the 
close of all the evidence. 

MR. TESTA: If y OU r Honor please, there is one 

other notion I would make. 

At this tino at the end of the third-party 

ueienuant and defendants' case i wouin 

ase, i would move to dismiss 

»a.C5U.T«OU« 
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2.5 ; i 


tne de fendan ts' ^ 

CaSC ' 39alnst th. third Darty Th 

n° proof tnat the st ,v , h ® re ls 

tovedore didn•t perfor™ lt3 

" a “° r *™anlike manner. There i 

ere is a complete fan 

proof tnat there i, fallure of 

anytning unworkmanlike or unsafa 
dangerous about tnis pallet walkway. Ther 

ln this record that t * “ "° proof 

steyedore had notice of a 

or groase on the deck and , "" 011 

ond iackrng proof of anv »„.• 
there i<, y notlc e, 

no proof that they had 

_ y h d an °PPortunity to do 

anything about it . ° 

In fact, the proof is as to th 
trary. Tho . . to the con- 

^ = hlef tostified ther. _ oi , rf 

on the deck. and ^^ease 


on the deck 1 and 9rease 

•*. HO went around there three or four ti 

I =ay there i s a compiete fai, 

P ete -arlure of P roof with 

notice to ti>o th res Pect to 

tne stevedore of any oily or ., ■ 

^ - a —te faiiure of proof 

perform the stevedoring services in a ; ^ 
manner. 3 WOr h™anlike 

l'here is no proof i„ this record at aii t h t 

pauet walkway was unsafe. defeotive in a 

form. y manner or 

THii COURT- r *.u • 

r * I th.ink that there i <= 

for the jury as . h 13 3 ^ Ues tion 

- as to whether the pallats placed as f, 

^n on the deck D r P c tey Were 

presented what might be classified as 

- -..«. 

‘ ... 


SOUTh^P^ DlSTfitf-r ~ 
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1 " re£errin9 C ° «“ “*** ana healtn regulatrons f „ 
longsnoring Section 1404.,! .„ tltlad »househeeping.. ^ 

in audition to that, i don•t feel that r • 

C1 that 1 can ^ us t oliminate 

fr ° m tnÖ CaSS ^ Plai “ tiff ' S -orn testimony that there 
Oil ana grease on th. dech ana enat he siipped on ^ 

na as you well realiae from those regulations, there is 
a Provision that slippery conartrons are regairea to 
be elininatea as they occur. 

At tnis point. I feel there is sufficient in the 
recora. aithoagh as you inaicated, I feel the plaintiff, cal 
at best is fragile to reguire me at this time to deny 

the motion as is without prejudice to it, renewal at the 
end of your case. 

MR. TESTA: Regardless whatever these regulations 
aay, there must be some notice to the stevedore. 

VOU 6Uminate 3 unless you hnow about it 

and there is nothing in this case. 

There is no proof the mere fact that a condition 

18 thSre dOOS nctmake äefective in and of itself. 

There must be independent testimony. 

There nust be some proof. The nere happening of 
an accident or the mere existence without some proof that 
tnat condition is defective is not enough. There is a 

cases on this. The nere happening of an acci- 


*outme*n :r.'.'RT,r, ORT .„ „ 
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dSnt a ° aS " 0t const itute negligence. 

- ™„, o, , „„„„„ „„ ^ hii> 

I the i Ule reCOrd that yOU are i9n ° ring from the mouth of 

r““ under ^ —- - - 9 _ e on 

tile deck and that he slipped on t h at oil and grease. 

Motion denied. 

I »K- STEARNS: And that „ e sa „ ^ ^ 

[ TESTA: is missing. 

(In opon court.) I 

THE COURT: You may proceed, Hr. Testa. I 

MR. TESTA: I ha ve a witness i, , k 

witness in the witness room. 

THE COURT: AU right. | 

Uadies anu gentlonen, v/ e ar» 

* are 9 °mg to vork until 

13 anti 1 would ask the jury to 

jury to return at 2:30 and I 

would hopc you wili no*- u 

not be working iate today. That is 

m Y anticipation. 

May i suggest to vou that t-h» n 

* hat the Cour t wili not be 
neld on Monday becaudm nf .. 

becau^e of the observante of Veterans Dav 

"* 1 hOPe t0 «““**• this case on Tuesday. 

" y ° U “ U1 With « J«t a few minutes 

KOre ' -- 1 * 4 —andxwiu ask you to 
return here at 2:30 t • 

W1 1 try to di spose of this SEC 

mattor which is on for 2 - 1 ' co 

v.c could then continue until 

WÖ naVG COnclude d the testimony of the wit 

Y or tne witnesses who are 

★ * * 
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hcre today. 

You heard from Mr. Stearns that his Dr. Lodico 
is out of town and I have indicatcd since hc v/ill not bo 
backtoday that \;e will hoar his testinony the first thing 
Tuesday inorning. 


AFTERNOON SESSION 2:45 p.m. 

(In open court; jury present.) 

THE COURT: Mr. Testa, you may proceed. 

MR. TESJTA: Captain Wheeler. 

WILLIAM WHEELER, called as a witness on 

behalf of third-party defendant, being first duly sworn, 

testified as follows: 


DIRECT EXAMINATION 
BY MR. TESTA: 

Q What is your occupation? 

A I am presently enployed as a marine surveyor and 
a marine consultant. 

Q How long have you been employed in that capacity? 

A Self-employed since 1960. I was in partnership 
with another person from 1955 to 1960. Actually I have 
been in the marine surveying activities from 1955. 


Q What did you do before that? 

A Before that I went to sea as a master of Amer: an 
Flag vessels. I also worked as a stevedoring superintend¬ 
ent here in the Port of New York. 

Before that I went to oea again as a dock of¬ 


ficer, a master of American Flag vessels. 
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I vas graduated from the Maritime Commission 
Cadet Trainin, Program, „o„ knovn as Kings Point in 1941 
with a third officer's license. 

Before that I servad as a cadet on American Flag 
vessels and bdbre that an ordinary seaman, a deck hand 
aboard vessels and prior to that time I vas in high school. 

Q Were you here vhen Hr. Bernardini testified and 
Captain stahl testified with respect to this valkvay made 

out of paUets between the hatch coamin, of the No. 4 hatch 
and the railir.g, were you not? 

A Yes, sir, I was. 

o In your experience, have you ever seen anything lik, 


that? 


A Yes, sir, I have. 

Q How often? 

A Frequently. 

In fact.in most cases vhere the deck of the vessel 
has a camber to it, a crown to it similar to the 

roadvay out in the Street and the section alongside the rail 
is actually a vatervay to carry off any excess water and 
the hatch comings are rather high and the personnel is 
soing to vork on deck mibht be rather short so they have 
to sce over that hatch ccening in order to properly carry 
out their vork, therefore they need something to stand on. 


•ouiMtnN D'trr -t cou.t - OU , IKOU „ 
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Q In your opinion, is it usual and customary 
to construct a walkway made of pallets like that for the 


signalman or gangwayman to use? 

A Yes, on ships that do not have the wooden hatch 
covers that we had on the older ship we use pallets. 

Where we have wooden hatch covers on ships, we use the woode, 
hatch covers to effect this walkway. 

Q Captain, based upon your experience, do you have 
an opinion whether a walkway of this type made out of pal- 
lets is unsafe or dangerous? 


MR. AUSLANDER: Objection. 

That is a <?uestion of fact for the‘jury, not 

the captain. That is what we c re here on trial for. 

THE COURT: i think that is an ultimate question 
Sustained. 


Q Is it usual and customary to do this, to make a 
walkway of that type out of pallets? 

A Yes. 

Q There is nothing unusual about it? 

A Yes. 

Q And you heard CaptainStahl say there was nothing 
unusual about it? 

A Yes, I did. 

Q Is there anything unworkmanlike about that for a 
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stevedore to make a walkway out of pallets? 

MR. AUSLANDER: Again I will object. 

THE COURT: Overruled. 

I think it has been asked and answered but I will 
let it remain. 

A The presence of such a walkway is not unsafe or 
unworkmanlike. In fact, sometimes the absence of such a 
walkway would be unworkmanlike. 

MR. AUSLANDER: I will object and move it be 

stricken. 

THE COURT: Strike the end of the response as 
an answer not responsive to the question. 

The jury should disregard the last part of the 
witness' answer which does not respond to the pending 
question. 

Q Just confine your answer, Captain, whether or 
not it is a workmanlike procedure for the stevedore to 
construct a walkway made of pallets the type you have 
heard described by Mr. Bernardini and Captain Stahl? 

A Yes, such a procedure would be aworkmanlike 

act. 

Q Would you give your reasons for that, for that 

opinion? 

Because it enables the man, the gangwayman to 
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actually see clearly and comfortably over a hatch coaming 

that with relation to his height is rather high. He needs 
it, in other words. 

0 in your opinion, Captain, based upon your exoer- 
ience, is it necessary for the stevedore to do anythin, 

else in connection with such a walkway otherthan to put 
the pallets down? 

A He puts them down and he proceeds to use them 
as he intends. 

o IS it necessary to put anything else down other 
than the pallets? 

A To accomplish this, no. To enhance the visual 

area of the gangwayman, no, he needs the height, justthe 
elevation. 

Q Is it necessary for the stevedore to put anything 
down insofar as any passageway is concerned on the deck 
in connection with such a walkway? 

A Not to my knowledge. 

I can conceive in this set of circumstances 
that nothing else would be needed. 

Q Over a period of 30 years, how many such walk- 
ways have you seen? 

A The usual ship has 5 hatches and I have been aboard 
thousands of ships so I can't estimate how many times. 
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Maybe 20 or 30 per cent of them would utilize a raised 
elevation for the gangwayman to walk on in one form or 
another. 

Q In your opinion, does such a palletway con- 
struction obstruct the passageway in any way? 

MR. AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Is it necessary for the stevedores to take any 
steps or take any action other than to put the pallets 
down to constitute a walkway? 

MR. AUSLANDER: Again I will object to that. 

THE COURT: I will sustain an objection to the 
form of the question. 

Q In your opinion is it necessary for the stevedore 
to take any action or to do anything other than put the 
pallets down in forming a walkway made out of pallets? 

A To thr height indicated in this set of circum- 
stances, it would be all that would be required, just laying 
the pallets down straight, fairly, in the desired position 
so the man can carry out his work to look over the rail 
and look over the hatch cover. 

Q Would that constitute a workmanlike performance 
hy th 2 stevedore? 

A It would in my opinion. 
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MR. TESTA: You may inqure. 

CROSS EXAMINATION 
BY MR. AUSLANDER: 

Q Captain, have you ever been on the Svensksund? 

A I don't have any recollection of ever having 
been aboard the ship. 

Q Do you have any idea whatsoever what it looks 

> 

like? 

A Oh, yes. 

Q What? 

A A modern conventional type small freighter, 
three hatches forward of the bridge housing, one hatch 
after. There are many such ships. 

Q Do you have any idea how high thi coaming is or 
was on that ship in October of 1969? 

A From personal observation? 

THE COURT: He said he didn't see the ship. 

Have you examined plans of the ship? 

THE WITNESS: Just fleetingly. I saw them here 

in court. 

Q I show you Defendant's Exhibit C. Does it givs you 
any dimensions? 

A Are you alluding to the height of the hatch 
coaming? 
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Q I am. 

A That dimension would not be displayed on Lhis 
plan but the hatch coming itself is displayed on the 
plan itself in scale. 

Q The hatch coaming itself that is displayed on 
there in scale is the outside perimeter, isn't that true? 

A On the plan view, this view, the bird's eye view or 
the plan view. This is the side elevation view. There 
is your hatch coaming right there. 

Q It still doesn't show the size of the hatch coam¬ 
ing? 

A Yes. It shows me the hatch coaming and it is 
drawn to scale. 

Q Does it show you how high the hatch caoming is? 

A In relation to the other structure of the ship, 
yes, it does. 

Q Can you figure it out for me? 

A I don't know what the scale is. It isn't on 

here. 

Q Here it is. 

A That is deadweight scale. 

Q What scale is this? 

A That is a draft scale in meters. 

The scale is usually righthere at the top or the 
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lowr right-hand cotner. 

Q You say you were sitting here for the whole 
trial, and I think both I and the jury did see you sitting 
here for the whole trial. 

A I sat here. 

Q Did you hear how high the mate said the hatch coam- 


ing was? 


A Yes. I think he said three and a half to 
four feet or three to three and a half feet. 

I heard those dimensions mentioned by various parties. 

I don't know what they are. 

Q We could assume it is sonewhere bdween three and 
four feet? 

A That is reasonable. 

Q Would you need an elevation to look over something 
three to three and a half to four feet high? 

A For a short man. 

Q Do they usually have midgets working as gang- 
waymen at ITO to your knowledge? 

MR. TESTA: I am objecting to the use of the 
word midgets in this type of question. 

THE COURT: Sustained. • 

Q When you say it depends on the height of the man, 
a three-foot man would have difficulty working over the 
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haten coaming,would you agree with me? 

A You never worked as a gangvayman. 

0 Please listen to my questions, will you? 

A I never saw a 3-foot man working as a lonqshore- 


man. 


Nor did I. 


A 4-foot man would have diffieulty in looking over 
a 3-foot coaming, I wouldassume? A 3 or 4-foot coaming? 

A Again, I never saw a 4-foot longshoreman. 

Q But a 5-foot man, between 5 and 6 foot, which 
I think we can agree is the average height of men today, 
should have no diffieulty in looking over a 3 to 4 foot coar 
ing,should they? 

MR. TESTA: Objection. There is no testimony 
in this case as to the height of the gangwayman. 


4 feet. 


MR.AUSLANDER: He said he never saw one of 


MR. TESTA: I am making an objection for the 


Court. There is no testimony in this case as to the 
height of the gangwayman. 

THE COURT: He is right. If you want to rephrase 
your question, you may. 


I vill sustain an objection but only as to 


form. 
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Q Captain, in your experience as a marine consult- 
ant, as a stevedore supervisor, as a longshoreman, have 
y°u ever seen in all your years down on the piers a 
longshoreman 3 feet tall? 

MR.TESTA: Objection. I think at this point 
we are being ludicrous. 

THE COURT: Sustained. 

Q Captain, do you know whether this vessel had a 
camber V* its deck? 

A All ocean going vessels have some camber to their 
weather deck. 

Q What is the degree of camber, Captain? 

A The difference of the deck level at the rail on 
a vessel of this class would be and from the difference 
of the level of the deck at the rail and the level of the 
deck at the mid point over the keel, the high part, would 
be anywhere from 12 to 16 inches, the height of a pitcher's 
mound. 

Q You are telling me from the coaming over to the 
rail, you are going to have a 16-inch drop? 

A I didn't say from the coaming. From the rail 
to the center line of the vessel which is halfway through 
the hatch opening. 
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Q The center line of the vessel? 

A Right. 

Q Let us talk from the coaming to the rail. 

A I would say anywhere from 4 to 5 inches of level 
difference when the ship is on an even keel. 

Q Where would the lowest part be? 

A At the rail. 

Q So if the coaming is 3 to 4 feet high from the deck 

it would be 3 to 4 feet high, period. 

A That is right, from the deok. 

Q But when you go over to the rail, you are telling 
me there would be a 4 or 5 inch différence? 

A In the level of the deck in relation to the plane 

through the keel when the ship is on an even keel. 

Q I don't want to talk about from the keel. 

The keel runs through the center of the ship? 

A That is right, for and aft. 

We are talking about a space of maybe ten feet. 

From the hatch coaming to the rail? 

Right. 

I was visualizing a space of 15 feet. All right. 


Q 

A 

Q 

A 

ten feet. 


Q iiow much difference would you say? 

A I would say about 4 inches, 4 to 5 inches. All 
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ships are built to shed water. As the seas come aboard, 
they are built for drainage. 

Q Is this the first time you have been in court to 
testify? 

A I am just trying to clarify that in your mind. 

Q Did I ask you that? 

A I am sorry. 

Q As a matter of fact, you have been testifying in 
this court in cases that I have been involved in many, many 
years — 

THE COURT: Don'ty3u testify. Just ask a 

question. 

Q Isn't that true, that you have been in court 
testifying in cases that I have been involved in for 
many, many years? 

A I don * t know what you mean by many, many years. 

Q Haven't you seen me as counsel for plaintiffs 

for at least ten, fifteen years? 

A I would say at least ten years. 

Q And this is not your first experience in the 

courtroom? 

A No, not at all. 

Q Please listen to my question and answer my question 
without volunteering anything, okay? 
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A All right. 

Q How wide is the rail of the ship? 

A The top of the bulwark usually about 4 inches 
on a ship of this size. 

Q About like this < indicating)? 

A That is right. 

Q If you stood at the rail and you wanted to look 
over at the dock/ there would not be a broad expanse in 
front of your eyes, you could almost look straight down, is 
that so? 

A Depending on the relative height of you and the 
rail. 

Q The rail is how high from the deck? 

A The rail is about — 

MR. TESTA: I will object to generalized 

statements unless we are talking about the rail involved on 
the ship in question. 

Q Do you know how high the rail of this ship was? 

THE COURT: We already established that that is 
a plan without a scale and for the Captain to figure it 
out if there was no scale would be no more than a guess 
in the court's judgment. 

Can you tell us from that? 

THE WITNESS: Not to the degree. Only the 
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fact is that the ship's railing is lower than the hatch 


coaminy 


Q Lower than the coaming? 


A Yes. 


Q That would mean then that the rail would be less 
than 3 to 4 feet high? 

A I said less lower than the hatch coaming. 

i 

I den't know how high the hatch coaming is. 

Q We have already determined, have we not, the coam¬ 
ing is 3 to 4 feet high? 

A If that is so, the railing would be somewhat 
lower. 

Q And you still say you would need a platform to 
stand on to look over a wall or a rail that is less than 
3 to 4 feet high? 

A To do it comfortably all day and to look right over 
like I am looking over here, I would be uncomfortable if 
I had to do it all day, to do it comfortably all day, 
you have to have a platform or be raised up in elevation. 

Q How high would you estimate this counsel table 


A 30 inches. A table is usually 30 inches. 

Q The rail would be at least another 4 inches, maybe, 

that is 3 feet? 
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A That is right. 

MR. TESTA: The testimony is three to four feet 
and Mr. Auslander keeps referring to the minimal figure 
all the time. It could be four feet. 

9 

THE COURT: The jury recalls what the testimony 

was. 

In any event, the hatch coaming would have been 
higher than that table? 

THE WITNESS: That is right. 

Q Are you telling us you would need a platform to sta 
on to look over something that is about as high as my hand 
is and only 4 inches wide, is that what you are telling 
us? 

A To do it comfortably all day and to look close 
into the ship's side, the ship is docking alongside the 
pier and you are doing that all day, it is better to have a 
raised platform under your feet. 

Q That is if you are about 4 feet tall? 

A I said for the average man. 

MR. STEARNS: Objeotion. 

THE COURT: He answered it. Let us get away from 
midgets and people four feet tall and get on to the subject 

t» 

at hand. 

Q You said before in answer to Mr. Testa's question 
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that you have seen these platforms — 

A Walkways. 

Q — in one form or another? 

A Yes. 

Q What is the other? 

A The ship's hatch covers so placed that they 
serve this purpose. 

Q In other words, you have only seen it either with 
hatch covers or with pallets? 

A No. I have seen planks, gangplanks that were 
used on a split fall for this purpose so the gangwayman 
can go all to the rail. This was used too,as a sort of 
ramp. 

Q When you use hatch boards, which you said you 
used, these hatch boards are some 30, 40 feet long, aren't 
they? 


A No. 

Q How long would you say they are? 

A lt's a full section hatch board, it's between 8 
and 9 feet long. If it a half section hatch board, 
it's between 4 and 5 feet long, 3 inches thick and 18 inches 
wide. 


Q 


Have you ever seen in your life small platforms 


ne 


ar 


a coaming and near a rail in the event it was necessary 
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for someone to look over or into? 

A You mean fixed, permanent? 

Q No, temporary. 

A No. 

Q Never saw it? 

A I saw them constructed to suit the operation that 
is going on. I never saw a device so designed as to serve 
as a portable platfonn to a hatch. The first fault 
with it would be — 

Q I didn't ask you what fault, I just asked you 
if you had seen it. 

A No, it would be impractical. 

Q Did I ask you that, either? 

MR TESTA: I will object to Mr. Auslander badgering 
this witness telling him what he can or cannot say. 

MR. AUSLANDER: This man is a profes3ional wit- 

ness. 

MR. TESTA: I object to that. 

THE COURT: The jury will disregard all of the com- 

raents of counsel. 

Let us get on with the question. 

MR. TESTA: For a man who brought Dr. Graubard 

here — 

THE COURT: Mr. Testa, you owe an apology to the 
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court. 

MR. TESTA: I apologize. 

THE COURT: Accepted. 

Proceed. 

Q Captain, have you ever heard of a 3-foot walking 
area around hatches? 

A Yes. 

Q What does that mean? 

A That means that in the area around the hatch that 
there shall be three foot free of obstructions or loose 
gear not being used. 

Q Or anything that will obstruct — 

A Not anything. Anything that is a serious ob- 
struction or loose gear not being used. If it is not 
necessary to be there, it shouldn't be there. 

Q Where does this 3-foot rule come from? 

A Custom and practice down through the ages. 

Q Is it also a part of any regulations, do you 

know? 

A It has been published, promulgated. 

MR. TESTA: I will object to any questions with 
respect to regulations. This is the province of the 
Court and I will object to any testimony by Caotain Wheeler 
with respect to any re* - *', letions wnich is the fur.ction of 
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the Court. 

THE COURT: Any regulations which were or are in 
force or effect, if covinsel will apprise the Court of 
those, the Court will take judicial notice of those and will 
advise the jury in its cnarge of that regard. 

Q Be that as it may, Captain, forgetting about any 
formål regulations for the moment, you say it is custom and 
practice in the industry to have a 3-foot walking rather 
around hatches? 

A Reasonable. 3 foot is reasonable. It doesn't 

have to be exact. 

Q I guess it could be 2 feet 11 inches? 

A 2 and a half feet. 

Q No one would quarrel with you? 

A That is right. 

MR. TESTA: Again I will object. Custom and 

practice does not govern. 

THE COURT: I didn't hear him say anything about 
regulations. We are now discussing what counsel seems to 
think is customary and what the witness seems to think 
may be cistomary. I want to stick to that line now until 
counsel is prepared to depart from it. 

If counsel wants to proceed along the lines 
what is custom and practice and customary, he may do so. 
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If he wants to go to a new line of inquiry, he mav do so. 

Would you say, Captain, that slippery substances on 
a walking or working area should be eliminated by crew of 
the vessel? 

MR. STEARNS: Objec t to the question. 

THE COURT: Sustained. 

Q Captain, in yöur opinion when there is a presence 
of a slippery substance on a vessel» is it the province 
of the mate to alleviate that situation? 

A It could be. 

Q It could also be the stevedores? 

MR. TESTA: Objection if your Honor please. 

Again counsel is attempting to circumvent a 
situation which is properly within the province of the 
court. 

THE COURT: Sustained. 

The Court and the jury. 

Q If the deck is cambered and you are walking on 
the pallet, would it tip? 

A No, because when the pallet is so placed, it is 
placed in such a manner that it eliminates part of the 
camber of the deck. 

Q Isn't the bottom of the pallet straight? 

A Yes. There is an angle bar at the edge of the 
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deck. 

Q Is it a wooden bottom? 

A Yes, wooden plank. 

Q What does it look like? 

A It is a wooden platform. The top surface 

consists of parallel planks fastened to 3 by 4 timbers that 
run across the planks and you turn it over and it has a 
similar decking. It can be used on either side. The 
typical stevedore pallet is double faced. The warehouse 
pallet is usually a douole face. 

Q These are flat? 

A Relatively speaking. 

Q Sort of lite this? 

A Not so flat. Not uniformly flat. It is relatively 
flat. It is not like a table top, it is a rough surface. 
CROSS EXAMINATION 
BY MR. STEARNS: 

Q Captain, you testified if I understood you, there 
is nothing unusual or unreasonable about having a pallet 
walkway constructed between the railing ahd the coaming? 

A No. In fact it is needed in some cases. 

MR AUSLANDER: Again I object to the superfluous 

answer the captain is tacking on. 

THE COURT: Captain, do try to keep your answers 
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responsive. 

Q Captain, is that opinion given in recognition 
of the fact that you would expect that longshoremen would 
be able to step on and over a pallet lying on the deck 
without any difficulty? 

MR.AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Is that opinion again in recognition of the fact 
that an alert longshoreman watching where he is going will 
not have any difficulty in stepping over one of these 
pallets? 

MR.AUSLANDER: Objection. 

THE COURT: Sustained. 

Q Captain, it is true when drafts of cargo are load- 
ing into the hold of a ship, the draft is ordinarily 
placed as close as it can be to where it is going to be 
stowed, isn't that so? 

A Landed. 

Q Landed? 

A It is landed as close as possible to eliminate 

unnecessary manual handling. 

Q Does that mean when a draft of cargo is eventually 

coing to be stcwed in one of the wings or recesses of 
the hold, it would come down as close to the edge of the 
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square of the hatch as possible? 

A That is right. 

Q Explain what you mean by the square of the hatch? 

I 

A That is the opening, the rectangular opening with 
square corners, usually square corners that is encompassed 
or enclosed by the hatch coaming. It gives the access 
through the ceiling as it were, these squares up here 

I 

could be considered a hatch opening and the square of the 
hatch is the area right under the hatch coamina. 

Q Captain, showing you Defendanfs Exhibit D-6, 
can you point out on that where the square of the hatch 
would be? 

A The square of the hatch area of the weather deck, 

I 

these two men are standing on one cover. They are stand- 
ing on the square of the hatch. These people shown in 
the tween deck area, they are Crossing or spänning the 
square of the hatch. The square of the hatch is a space. 

Q I ask you to assume the covers were as shown 
here and the longshorenen were going to stowe cargo in 
the inshore aft corner of the tween deck. That of course 
would be in here, would it not? 

A Very close to a point that is plumb under the 
cccxii ng. 

Q Would the longshoreman in the exerciso of custom | 
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ar.d prectice that is normal and usual in the 

Port of New York attempt to land that draft close to a 

point plumb under the edge? 

MR. AUSLANDER: Objected to. There has been 

no testimony as to where cargo was being loaded in that 

I 

hatch. It could have been in the lower hold, offshore, 
inshore, aft or forward. 

THE COURT: Sustained. 

MR. STEARNS: I think it is entirely — 

THE COURT: Sustained. 

MR.STEARNS: I am asking him to assume — 

THE COURT: Sustained. 

Q If such a draft was being landed in such a 
position, would it be required that the gangwayman lean over 
the rail to get the best- view possible? 

MR.AUSLANDER: Objection. There is still no 

testimony as to how or where the cargo was being loaded and 
Mr. Stearns is doing exactly the same thing. 

THE COURT:Let me ask the captain a few question. 

Ycu heard the testimony relative to the No. 4 
hatch and its size. 

What were the dimensions of the hatch opening? 

THE WITNESS: What I heard was about 25 feet. 

I think he said 8 meters. It is about 25 feet,fore and 
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THE COURT: You have no idea whether they were 
beginning loading at the bottom, in the middle of the 
loading or loading the tween decks? 

THE WITNESS: I heard no testimony to that ef- 

fect. 

THE COURT: In any event, would a certain rigging 
be set up for a loading operation at the beginning which 
would be used throughout the loading operation? 

THE WITNESS: Yes. 

THE COURT: In other words, it would be financed 
first, it wouldn’t matter whether you were beginning at 
the top or going down to the bottom? 

THE WITNESS: That is right. 

MR. AUSLANDER: I didn't understand your last ques- 
tion. What do you mean it wouldn't matter? 

THE COURT: I don't want to address the jury. 

If you wouldrtt mind I will ask the captain a couple of 
more questions. 

MR. AUSLANDER: I wish' you would otherwise I 

would have to object to that question. 

THE COURT: Captain, when the ship arrives in 
port and the stevedores come aboard, is it at that time that 
they make all their preparations and do all their rigging 
for the loading or unloading of the ship? 
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THE WITNESS: That is the time they do the 

principal and comprehensive riggir.g. They might make minor 
adjustments at any time thereafter but they would only be 
minor adjustments. 

THE COURT: If a platform was to be set up of 

pallets, would it be set up at the beginning of the 
loading operation or would they wait until they got to a 
certain depth of the hold in connection with the loading 
of the ship before they installed the platform? 

THE WITNESS: It would be set up at the beginning 
of the operation. 

THE COURT: Would it be retained in place until 
the loading operation was concluded or would it be removed 
when they got up toward the upper part of the hold? 

THE WITNESS: It would be retained as lor as it 

was needed. If £hey didn't need it in the upper tween 
deck, they would remove it. If they were going to load 
deck cargo in the way of that platform, they would 

t 

remove it and replace the platform over the deck cargo. 

It is a very flexible situation. You can't make any 
generalized decision. 

THE COURT: And you have no way of knowing how the 
cargo was loaded aboard the Svensksund? 

THE WITNESS: No. 
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q Captain Wheeler, if they are loading a draft and 
attempting to place it as close as possible to where they 
are going to stowe it and they are going to stow in 
the tween deck, the wing, would it be necessary for the 
gangwayman to peer over the side and wouldn t it help him 
to have a little additLonal help? 

A Yes. 

MR. AUSLANDER: I am going to object to it. 

THE COURT: He answered. 

MR. AUSLANDER: He saw me standing here. This man 

is not the first time in the courtroom. 

THE COURT: You said that bdbre, too. 

MR. AUSLANDER: I ask your Honor to direct the 
witness once more to answer a question only that is asked 
of him. 

THE COURT: Captain Wheeler, if you see one of 
the counsel standing to object, piease do not respond 
until he has had a chance to make his objection and the 

Court has had the opportunity to rule. 

Q Captain Wheeler, in case of a situation where 
there is some slippery condition on the deck, you testified 
it could be the responsibility of the ship's officers 
to do something about it. Could it be the respon¬ 
sibility and in fact isn't it the responsibility 

(OUTMCRN 0 HICT court RtRORTeRi, U.S. COURTMOUSf 
. tm »v NCW YORK, N.Y. CO 7-4880 







rkbr 137 Wheeler-cross 

of the scevedore as well? 


MR. TESTA: Objection. 

THE COURT: Overruled. 

MR. TESTA: Again counsel — 

THE COURT: Overruled. 

A It could be, yes. 

Q Isn't it true in the maritime industry as it is in 
any industry as it is in any place in common sense the 
responsibility of anybody who sees a slippery condition 
to do something about it? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Is it the obligation of a longshoreman who sees 
it, this alleged slippery condition to report it? 

MR.TESTA: Object:on. 

THE COURT: Overruled. It is assuming something. 

I know it is not in evidence. 

MR. TESTA: There is no testimony that anybody 

saw it. 

MR. STEARN:S Thare is testimony the plaintiff 

saw it. 

THE COURT: It may be presumed from that there 

wasn't anything. I will let the witness answer. 

Q Assume that the plaintiff said he saw grease, 
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tried to dodge it, took tippy-toed steps, assume further 
that he claims he slipped. 

Doesn't he have an obligation to report this con- 

dition? 

A Yes,he does. 

MR. TESTA: Because he said he saw it too late 

to do anything about it. 

THE CCURT: There is a different thrust to hi* 

question if I understand it. 

The question is overruled. 

MR. TESTA: I don't understand the thrust. 

The only testimony in this case — 

MR. STEARNS: Let us not have a recitation. 

THE COURT: Please, no speeches, I have ruled, 
let us get on with it. 

BY MR. STEARNS: 

Q Captain Wheeler, for the purpose of this question 
forget the dispute between myself and Mr. Testa, the jury 
heard evidence when he saw it or when he claimed he saw 
it, isn't it his obligation if he did see some condition 
like that to report it to somebody? 

MR. TESTA: Objection. 

MR. AUSLANDER: I wili object also. 

MR. TESTA: What is the purpose of reporting some 
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thing after an accident happened? 

THE COURT: Maybe so someone else wouldn't fall. 
Overruled. 

MR. TESTA: That would have no bearing on this 

case. 


THE COURT: It definitely has a bearing and I 
ara surprised you are objecting to it. 

A Yes, everyone takes part in a safety program 
including the labor. The leadership encourages safety 
measures but the labor, the workingraan himself. If he sees 
grease, he doesn't work it. 

THE COURT: Gentlemen, the reporter has advised 
me that you both stand up and talk simultaneously. 

You have been doing that the last few minutes. He can 
take but one comment at a tirae and he does that very 
well, but please from this point on, I would ask that you 
address the Court separately and not jointly. 

We will now proceed. The reporter did not get 
the last question and if you can again. 

Q When you speak of the leadership, do you mean 
ITO supervisory personnel? 

MR. TESTA: Objection to the question. 

The question is who does he mean, not does mean this, that 
or sorae other person. 
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MR. STEARNS: This is cross examination. 

THE COURT: It is cross examination. He is en- 

titled to lead. 

A YeS, among others. 

q And it is the obligation of each longshoreman 
if he sees grease to report it, isn't that so? 

MR. TESTA: Objection again. 

THE COURT: Sustained. 

You have been over this ground. 

REDIRECT EXAMINATION 
BY MR. TESTA: 

Q Captain Wheeler, you were here when Captain Stahl 

testified, were you not? 

A Yes, I was. 

q I believe you heard him say that the wheels on the 
hatch coaming were greased by the ship's carpenter? 

A Yes, I did hear that. 

Q And you heard him testify with respect to what his 

obligations were, didn't you? 

A Yes, I did. 

Q Did you hear Captain Stahl say that he was 

responsible for the safe condition of that deck? 

A I did. 

Q Do you tvgree with that? 
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A Yes, I do. 

Q Did you hear Captain Stahl say that his job was to 
control the crew and to look out for safety aboard the 
vessel? 

THE WITNESS: That is right. That is part of his 

job. 

Q Do you agree with that, Captain Wheeler? 

A Yes, I agree with him. 

Q Did you hear Captain Stanl say that if he saw the 
stevedores doing something wrong he would put a stop to it? 

A Yes, I heard him say that. 

Q Do you agree with that? 

A I agree with that. 

Q Did Captain Stahl say that he had specific orders 
from the company to look out for safety conditions on the 
vessel? 

A I heard him say that. 

Q Do you agree with that? 

A I agree with that. 

Q If he saw any oil and grease on this vessel, 
did you hear him say that he would remove it or would have 
somebody remove it? 

A I heard that. 

Do you agree that it was his obligation to do that? 
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A Yes. 

Q And ifthere was anything unsafe about that deck, 
y°u would agree it was Captain Stahl*s obligation and 
responsibility to do something about correcting it? 

A Personally? It is the ship*s obligation. 

Q He is responsible for the condition of the ship, 
isn’t he? 

A In part. 

Q He is responsible for the condition of the deck, 
isn't he? 

A Yes, in this particular cargo area. 

Q If he saw any grease on that deck, it is his 

responsibility to have it removed? 

A If he saw it, yes. 

Q If there was anything wrong with that pallet 

walkway, it would be his responsibility to do something 
about it? 

MR. STEARNS: Objection. I don't think there 
is any such testimony. 

THE COURT: Sustained. 

MR. TESTA: All right. 

MR. STEARNS: I have a couple. 

THE COURT: Mr. Aus lar.de r goes first. 
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2 

RECROSS EXAMINATION 


3 i 

BY MR. AUSLANDER: 


j 



4 

Q In response to the Judge's questions, you said 


5 

the ship is rigged up for loading at the beginning when 


6 

it first comes in? 


7 

A Yes. 


8 

Q There are changes thcfc are made during the course 


9 

of cargo operations, is that not true? 


10 

A I said minor changes are made. 


11 

Q For example, they may spot or move the boom 


12 

from place to place? 


13 

A That is a minor change. 


14 

Q Minor or major, that is one of the things 


t 15 

they do? 


16 

A I agree. 


17 

Q And when you spot the boom, you have to let go 


18 

cer tain wires so you could move the boom in the place where 


19 

you want it to be then you lock it down, so to speak? 


20 

A It depends on the arrangement aboard the par- 


21 

ticular ship. 


22 

Q It depends on what? 


23 

A It depends on the rigging arrangement aboard a 


24 

particular ship. You are speaking in general? 


25 

Q Yes. 
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MR.AUSLANDER: I can't say it any roore times. 

THE COURT: Captain Wheeler, youmust be respon- 
sive to the questions much as you are anxious to assist, 
you should not volunteer. 

Q Do you know that the ship left at approximately 
3 o'clock that day? 

A I don't know that. 

Q Did you hear Captain Stahl say that? 

A It didn't register with me if he did say it. 


It left from New York and went down to Baltimore? 


A Yes, Norfolk, I think. I don't think he said 
3 o'clock. 

Go ahead. 

Q 1500 hours, what time is that? 


A 3 p.m. 


Q So cargo operations were being completed at that 
time? 


A I presume so. 

Q And you indicated, I believe, when you don't 
need the walking boards, you take them away? 

A That is right. 

Q You don't leave it there from the moment you 
open up on the girst day which was the day prior until 
the very end if you don't need them? 
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A If you don't need them. If you need them, they 
stay there. 


Q Pallets which are lying in the way would not be 
considered by you as a tripping hazard? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Would it be considered by you as a tripping 
hazard? 

MR. TESTA: Objection. There is no testimony 

that anything was lying around loosely in the way here. 

THE COURT: Sustained. 

Q Captain, are pallets a normal part of the vessel? 
A They don't belong to the vessel. 

Q What I am saying is, is it normal that the 

pallet is going to be on the vessel during its voyage? 

MR. TESTA: Objection. 

THE COURT: Sustained.. 

Q It is a movable object, isn't it? 

A Of course. 

Q Would you consider a movable object that is in the 

t 

walking area a tripping hazard? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

MR. AUSLANDER: That is all. 
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RECROSS EXAMINATION 
BY MR. STEARNS: 

Q You heard Captain Stahl testify to his respon- 
sibilities and you agree? 

A Right. 

Q The stevedore supervisory personnel have a respon- 

sibility — 


MR. TESTA: Object to any questions about the 
stevedore liability. This is something for the Court. 

MR. STEARNS: No, it isn't. 

THE COURT: Overruled. 

A Yes. I said that I think the safety, that all han 
take part in it. 

Q And supervisory personnel such as ship foreman. 


ds 


hatch boss are instructed in safety, are they not? 

A Yes. 

Q And in addition, ITO has a safetyman? 

A Yes. 

Q And his job is to go around and look for unsafe 
conditions? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Do you know what his job is? 

A Yes. 
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Q What is his job? 

MR. TESTA: Objection to his testifying as to what 


the ITO's man job is. 

THE COURT: Sustained. 

Q Did you hear Captain Stahl testify to that? 
MR. TESTA: To what? 

Q What the function of the ITO safetyman was. 
MR. TESTA: Objection. There was no such 


testimony. 


MR. 

STEARNS 

: I am entitled to ask 

it now. 

MR. 

TESTA: 

No, you are not. 


THE 

COURT: 

Objection? 


MR. 

TESTA: 

Yes. 


THE 

COURT: 

State your grounds. 


MR. 

TESTA: 

First of all, Captain 

Stahl did not 


testify. All he said was there was such a man. He never 
testified with respect to his job, duty, title, capacity 
or anything else and I am objecting to any testimony by 
Captain Wheeler. 

THE COURT: You are now on recross examination. 

I don't recall at any prior point the testimony of 
Captain Wheeler that that was any testimony regarding the 
ITO safety man. There may have been testimony in 
this regard from another witness but I don't recall 
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it from Captain Wheeler. 

MR. STEARNS: Your Honor, inferentially _ 

THE COURT: Not inferentially. I want to know 
whether you are telling the Court there was prior testi- 
mony from Captain Wheeler in this respect. 

MR. STEARNS: There was not. 

Mr. Testa is making a great deal — 

MR. TESTA: Objection. 

THE COURT: No speeches. 

MR. STEARNS: Can I have the question read back? 
Would you read it back? 

THE COURT: You don' give directions to the reporter 
You know what you are supposed to do. 

Any request that you make is to be made to the 
Court and any directions are to be given by the Court. 

MR. STEARNS: May I have the reporter read back my 

question. 

THE COURT: Mr. Kaufman, please. 

(Read.) 

MR. TESTA: My objection is that Captain Stahl did 
not so testify and Captain Wheeler never so testified. 

THE COURT: Objection sustained. 

Q What is the function of the ITO safetyman? 

MR. TESTA: Objection. This is thesame question 
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again? 

THE COURT: Sustained. 

MR. STEARNS: May I be heard at the side bar? 

THE COURT: No. 

Q Is the ITO safetyman responsible for -- 

MR. TESTA: Objection. 

Q — the safety of ITO personnel such as the plain- 
tiff? 

MR. TESTA: Objection. 

THE COURT: Sustained. 

Q Does the ITO safetyman have certain duties in 
connection with trying to protect — 

MR.TESTA: Objection. 

Q — against accidents? 

MR. TESTA: Objection. 

THE COURT: Captain Wheeler, answer me one question 
yes or no. 

Do you know anything at all from your actual 
knowledge about the duties of this so-called ITO safety¬ 
man, yes or not? 

THE WITNESS: No, sir. 

MR. STEARNS: Your Honor — 

THE COURT: The witness has answered no. 

MR. STEARNS: May I pose one more question? 
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MR. TESTA: I object to counsel making speeches 

iu the form of questions. 

THE COURT: He is asking a question. 

Q Captain, are you familiar with custom and 
practice as it was in 1969 in October relative to the duties 
of a safetyman employed by a stevedoring concern such as 
ITO? 

MR. TESTA: Objection. 

MR. STEARNS: Throughout Captain Wheeler has 

testified to custom and practice as an expert witness. 

THE COURT: Yes, but I asked him a question which 
was specific. He didnAt know. 

MR. TESTA: He said he didn't know and I am 

pressing my objection. 

•v 

THE COURT: Objection sustained. 

MR. STEARNS: No further questions. 

THE COURT: You may step down. 

(Witness excused.) 

MR. TESTA: I have no other witnesses. 

THE COURT: Are there any other witnesses here 

in th« courtroom today or the courthouse? 

MR TESTA: I have no other witnesses. 

THE COURT: Very good. 

Ladies and gentlemen* we will take our recess 
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at this time. 

Let me give you a little idea of the schedule. 

We will recess now and you will return here 
Tuesday morning at 10 o'clock. At that time we will 
hear the testimony of Dr. Lodico. Following his testi¬ 
mony, if there are any other witnesses to be presented, they 
will be presented forthwith. If not, or even if they are, 
following their testimony, the testimony will be at an end 
and you will be hearing the closing arguments of counsel 
followed by the charge of the court. 

My present estimate is that the closing arguments 
will occupy a period up to the luncheon recess and that 
I will present my charge to you immediately after the 
luncheon recess at which time the case will be given to 
you for your deliberation. 

All things are subject to change but my present 
thinking is this case should be given to you for your 
deliberation some time r.ext Tuesday. 

As you leave to go home, I would direct you again 
rot to discuss this case except in the jury room when all 
members of the jury are present, not to remain within the 
hearing of anyone discussing this case; if you should over- 
hear any portions of conversations relating to this case, 

I direct that you report the matter to me at once. 
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Finally, I request that you keep an open mind 
on the case until all of the evidence is in, until you 
have heard the closing arguments of counsel and the 
charge of the Court and thereafter you would be 
permitted to retire to the jury room and deliberate on the 
case. 

Have a pleasant weekend including the Monday 
holiday, we will seejou right fresh Tuesday at 10 o'clock. 

(Adjourned to Tuesday, October 23, 1973, 
at 10 a.m.) 
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New York, New York 

October 23, 1973 - 10:30 a.m. 


(Trial resumed.) 


(In open court, jury present.) 

THE COURT: Good morning, I hope the jury had 
a pleasant holiday. I know you have been in here bright 
and fresh before 10:00 o’clock.' It is now 10:30 and as you 
were probably aware I had certain business on the criminal 
side which I have now concluded and I can only report that 
the rest of the day belongs to counsel and the jurors. 

I anticipate from what I indicated to you the 
other day that this should be the final day of the trial and 
of coursc you are now entering into your second week of jury 
service so when the case is given to you, you will have 
adequate time to think on it and to deliberate on the -natter: 
which you have heard during the course of the last several 
days. 

We will proceed. 

If my recollection is correct, we have reached 
the point where Dr. Lodico is supposed to be here. 

MR. STEARNS: That is correct. 

Dr. Lodico, would you please take the stand. 
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DR. VINCENT LODICO, called on 

behalf of Defendant, being first duly sworn, testified 
as follows: 

DIRECT EXAMINATION 
BY MR. STEARNS: 

Q Dr. Lodico, are you a doctor of medicine licensed 
to practice in the State of New York? 

A Yes. 

Q Would you give us a brief resume of your pro¬ 
fessional and working background? 

A I obtained my present medical education at Columbij 
University and received a BS degree in ly37. I then attendet 
the New York Medical College Flower Fifth Avenue Hospital 
and received an MD degree in 194-0, I had a two-year 
rotating internship at City Hospital which is now known 
as the Elmhurst General Hospital of Queens. 

After that I had approximately five years of 
a surgical residency training at the New York Post Graduate 
Hospital which presently is known as the University 
Hospital, affiliated with Bellevue. 

Included in that time was a one-year of a 
preceptorship which is a surgical relationship with a 
former head of the AMA, a surgeon, by the name of Charles 
Gordon Hayd. 
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After that I became attending surgeon on the staff 
of the St. Clare's Hospital in New York City, the Columbus 
Hospital in New York City and also I was an attending 

on the fracture and orthopedic surgeon list of the Columbus 
Hospital. 

I am a Diplomate of the American Board of Surgery. 

I am also a Diplomate of the International and Foreign 
College of Surgeons, American College of Surgeons. I hold 
a specialist rating for treating Workmen's Compensation 
cases in the State of New York and I have the code letters 
of SAC. The S stands for specialist. The A stands 
for major general surgery and the C stands for major 
traumatic surgery which is the surgery of fractures, 

sprains and other treatments to various injured portions of 
the body. 

I beiong to the usual State and medical organiza- 
tions and I am also part of the teaching staff of the St. 
Clare's Hospital teaching post graduate surgery to the 
residents who are taking up that speciality. 

Q Doctor, did I ask you to examine the plaintiff In 
this action, Frank Bernardini, for us, the defcndant in 
connection with this case? 

A Yes. 

Q When was the dat^ of that examination? 
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A August 23, 1971. 

Q At that time , did Mr. Bernardini give you a 
statement of his complaints as of that day? 

A Yes. 

Q What were those complaints? 

A He indicated that he has pain in the right 
shoulder that comes on ~nce in a while and with prolonged 
use and also on arising in the morning. 

Q Was that the entire sum of his complaints on 
that day? 

A Yes. 

THE COURT: What was that date? 

THE WITNESS: August 23, 1971. 

Q Did you conduct a physical examination of Mr. 
Bernardini? 

A I did. 

Q What did that physical examination show? 

A In essence there was a general survey of the 

patient. He looked healthy, was not in pain. He was cor- 
pletely oriented mentally and there were no grcss defects 
vrhich involved his body or his ability to think and 
coordinate mentally. I had the patient disrobe and the 
shoulders presented normal anatomical contours. He was 
able to place the right shoulder through a normal range 
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of motion which covers straight arm raising. Internal 
rotation, sternal rotation, and abduction and adduction. 
These motions were carried out simultaneously with the oppo- 
site normal shoulder and the range of motion was identical. 

He had no pain during this examination but I did 
ask him when it did hurt him where the pain was and he 
indicated in a general way the region of the deltoid muscle 
which is approximately the region I am pointing to with my 
index finger. 

I pressed over that area and there were no trigger 
points of pain which would have indicated to me any re- 
maining injury from his alleged accident. 

The muscles of the entire shoulder were preserved, 
indicating that he had normal use of this extremity like 
he did on the oppositc side. 

In essence, the examination was a normal examina¬ 
tion without any objective signs of injury and there were 
no subjective complaints, though the patient did indicate 
upon being asked by me where it hurt and he indicated once 
in a while it is the area of the deltoid muscle. 

Q Is it fair to say based on your examination of 
Mr. Bernardini conducted August 23, 1971, that you found 
absolutely nothing wrong with this patient, to this man's 
right shoulder? 
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A Yes, I would say that. 

Q And at that time he had no complaints of pain in 

his right shoulder? 

A That is correct. 

Q And the range of motion of the shouider was en- 
tirely free? 

A That is correct. 

Q At that time he had no pain? 

A That is correct. 

Q At that time there was no evidence of swelling? 

A No. 

Q No external evidence of any kind of injury? 

A No. 

Q No evidence thiough any evaluation that you 
conductec' of any internal injury to the right shoulder? 

A None. 

Q Your examination was entirely negative? 

A That is right. 

Q Did you express an opinion that this man could 
continue working, needed no medical treatment? 

A That is correct. 

Q No care of any kind? 

A None. 

Q No evidence of injury whatsoever? 
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A None. 

CROSS EXAMINATION 
BY MR. AU5LANDER: 

Q Dr. Lodico, do you make many physical examinations 

on behalf of defendants' attorneys? 

A Yes. 

Q How many would you say you make in a day? 

A T couldn't give you that number, I really don't 
know. I could give you an approximation which again is 
not an accurate number but merely an educated guess on my 
part what I may be doing per week on the average. 

Q Let me have that. 

A I would say over the years that I have averaged 
approximately 15, sometimes it may have been a little 
bit more, sometimes less, depending what I am doing. 

Q 15 a week? 

A Yes. 

Q If my mathematics are correct, that is about 780 

a year? 

A If you multiply that by 52 you may get that. 

As I said before, there is nothing regular in my 
practice or for a matter of faet any doctor and like this 
past week it was an extremely erratic week where I wasn't 


even in New York. 
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I just gave you that to answer your question. 

Q As a matter of fact, isn't it accurate to say 
that when you come into court to tcstify, the vast majoritv 
of your appcarances here are on behalf of defendants? 

A I don't have vast numbers. I do come to court. 

I don't kncw the exact number but I presume I may average 
about 12 to 15 appearances per year and the greater number 
of those cases are for defendants. 

I have also appeared for plaintiffs. 

Q I didn't ask you that. 

A It is part of your question and it is part of my 
answer. 

Q I don't want to argue with you, but isn't it a 
fact that the vast majority of your appearances in court are 
on behalf of defendants? 

A Yes. 

Q You rendered a report to Mr. Stearns, did you not? 

A That is correct. 

Q And you said in your report, did you not, that 
medical reports concerning this patienfs injuries -- 

MR. STEARNS: Your Honor, we object to this and 
I would suggest a moment at the side bar if the Court is 
so inclined. 

THE COURT: Let's hear the question first. It may 
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be that your objection will prompt counsel to rephrase 
his objection and if he has finished the question, I will 
hear an objection at the side bar. 

MR. TESTA: I think counsel is about to rcad 
something and it shouldn't be heard. That is the whole 
purpose of the objection. 

THE COURT: If counsel wish to approach the side 
bar now, I will hear you. 

MR. AUSLANDER: I didn't even finish my question. 

THE COURT: They are apparently concerned you are 
going to read something which they don't want heard by the 
jury. 

We will hear you at the side bar. 

(At the side bar.) 

THE COURT: First let’s hear the question. 

MR. AUSLANDER: There is this paragraph that I 
have double-lined. 

THE COURT: What do we have so far in the 

question. 

(Question read.) 

THE COURT: And you intend to say which were sub- 
mitted by the physician is indicated and would have been 
reviewed and used in conjunction with this examination. 

That is the thrust of your question? 
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MR. AUSLANDER: Basically paraphrasing it. 

MR. TESTA: The medical reports that t.he doctor 
is referring to are referred to again on the first pagc of 
this report. IIc is referring to Dr. Graubard's report 
and again he is trying to get medical reports into 
evidence. 

MR. AUSLANDER: I am not. I am not going to 
introduce any medical report. 

MR. STEARNS: Let me get this point clear. 

As I have indicated, I think it is my obligation 
in every case to send to a doctor every medical report we 
have. 

THE COURT: It gives him the best background in 
order to make his examination. 

MR. STEARNS: There are many situations where 
I will ask questions of a doctor which call for his 
review of these records. For example, I would ask Dr. Lodicc 
whether in his opinion the injuries diagnosed by Dr. 
Tagliagambe would persist beyond a short period of time 
or whether he is surprised to sec that the man has no 
evidence of injury; which would open the door to a lot of 
questions that Mr. Auslander wants to pursue. 

The simple thing is this. I have asked Dr. 

Lodico to testify and he has testified solely as to the 

• * i 
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man ' s physical condition on August 23, 1971 , particularly 
in view of the fact th-t a treating doctor has testificd 
to what the injuries were, What his opinion of his prognosisj 
was, what his findings were a short time latei . 

It would be presumptuous for me to ask Dr. Lodico. 

THE COURT: If I should permit this on cross 
examination, it doesn't become presumptuous any more and 
on redirect examination it seems you can go into this and 
bring into the record obviously that he dissents from the 
other doctor's view of the injuries. 

MR. STEARNS: Cross examination is limited to 
matters brought on on direct examination. I ask the Court 
to permit cross examination only of what Dr. Lodico has 
testificd the man's condition on August 23, 1971. 

If Mr. Ausland wants the opinion, drag in here 
by the coat tails of any doctor and, he could subpoena 
the man for $20 and get it. It's absolutely absured to permij 

THE COURT: I think for him to do it would be 
a grave mistake. He knows what Dr. Lodico is going to 
say. What he is sayin* now basically is this. He is 
asking the doctor"y° u examined this man and you had before 
you a number of reports, did you not, Doctor, and the 
doctor will probably say, yes. 
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THE COURT: Then he will try to specifically ask 
him which reports he had before him when he examined the 
man and you are going to object and I am going to ovcrrulc 
your objection. 

MR. TESTA: Then we will get in what is in 
those reports. 

THE COURT: He has already represented to the 
Court and I accept this, he is not going to offer any 
reports. He says he wants to inquire relative to what the 
doctor had before him in the way of material and information 
when he examined the man. 

If he does attempt to dc something that he has 
represented to mc he is not going to do -- 

MR. AUSLANDER: I will ask questions. I have a 
perfeet right to ask questions. 

MR. STEARNS: For example, there is a doctor named 
Schultz who found two and one-half per cent of the shoulder. 
Mr. Auslander is doing his job, is going to ask the question 
"Do you considcr the faet that Dr. Schultz found this?" 

THE COURT: If he were tc ask a question like 
that in that form and you were to object, I would sustain 
your objection. I doubt very much he is going to ask 
this. 

MR. TESTA: But it is before the jury. 
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MR. AUSLANPER: Am I not permitted to ask the 
doctor whether or not hc agreed with any of the findings 
of any of these othcr doctors? 

TIIE CUURT: Ilow could you premise it with the 

findings? 

MR. AUSLANDER: He read the reports. Does he find 


fault? 

THE COURT: If you ask him if he read the reports 
and does he agree with the reports, I will let you ask 
that despite their objection. 

MR. TESTA: Without indicating what -hey are. 

THE COURT: Of course, but I think it has very 
frankiy very little probative value for you. Basically 
you know how your case has shaped up. Here you have a 
dispute between doctors. I am telling you this now, though 
there is a technical rule that the cross examination does 
not go beyond the scope of direct examination if I held 
it to a finite linc, I would not be aiding the cause of 
justice because let me suggest something to you: You 
are putting this man on as a defense witness. He cou'd 
turn around if he wanted to ., he could say, "All right, 
Doctor, you are in court and I am directing the judge to 
ask you to wait and as soon as you rest,” he could put him 
on the stand and he is in the same bind and I will not go 
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through that. I will limit him very carefully. I will not 
permit him to put in things indirectly that he couldn't put 
in directly, but I will give him what I believe to be 
reasonably latitude just as I tried to give you the same. 

MR. STEARNS: I understand that and the motivation? 

_ ( 

I am not trying to impune that at all. This is an unfor- 
tunate attempt on the part of the plaintiffs attorney 
to drag in the back door opinions and suggestions of doctors 
who are not here in court. 

MR. TESTA: And who we have no intention to 
cross examine. 

THE COURT: Let him ask the question. If you find 
an objection to the question when it is asked, make vour 
objection, I will rulei I recognize what your objcctions 
are. I have given you my tentative thoughts but if the 
questions come out differently than I anticipate, I may 
rule in your favor. 

(In open court.) 

THE COURT: You may proceed, Mr. Auslander. 

BY MR. AUSLANDER: 

Q Poctor, I started to ask you, whether when you 
first started to examine Mr. Bernardini, you had before 
you medical reports by other physicians who had examined 
him and whether those reports had been reviewed and used 
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by you in conjunction with vour examination and report of 
Mr. Bernardini? 

A I had medical reports at the time I saw Mr. 

I i 

Bernardini and I read those reports to brief me on the 
background of his medical injuries and findings, et cetera, 
so it would bring me up to date insofar as this past 
history of the patienfs injuries are concerned. 

I did read that, then I proceeded to examine the 
patient and arrive at my own cohclusions. 

Q You also said, did you not, they were reviewed 
and used in conjunction -- 

MR. STEARNS: I believe the doctor just answered 

I 

the question. / 

THE COURT: Lo you have the question in mind? 

THE WITNESS: Yes. 

A As I said just before, I used these medical 
reports merely to brief me on the background that preceded 
my examination. It merely told me what the history was, 
what the injuries were and what the other doctors had 
found but beyond that point, I proceeded with my 
examination, made my own findingi and drew my own conclusion 
Q Po you recall what the injury was to the man? 

MR. STEARNS: Cbject to that. That ha? been 


asked of Pr. Tagliagambe. 
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TUF. COURT: ‘Overruled. 

The injury that was claimed as given to mc was as 


follows: 


Abrasion of the right shoulder. 

Q Abrasion? I 

' I 

A Yes. ■ | 

Q Did you know that Dr. Tagliagambe testified among ! 

other things that there vrere abrasions? | 

A Maybe my secretary left out an 5. 

q Doctor, I am not asking you for long involved j 

answers. The questions 1 put to you are simple ones that 

can be answered by a simple yes or no. j 

MR. TESTA: I think this is oojectionable. j 

Whether Dr. Lodico knew what Dr. Tagliagambe found is not 

material, | 

THE COURT: Did you have a report of Dr. j 

Tagliagambe in your file or in front of you when you 

examined the plaintiff? J 

THE WITNESS: I did, your Honor. j 

THE COURT: Did that report reflect anything relatij 

:o abrasion or abrasions? ' 

THE WITNESS: Dr. Tagliagambe used the word 

abrasions in one contcxt. I uscd it in the same contact 
which means many abrasions in the same area. 


v 
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THE COURT: Am I correct that abrasions or an 
abrasion would be understood by us lay people to be a 
bruise or bruises? 

THE WITNESS: Yes. It's like d superficial 
scratching of the skin so the skin may look scratched up 
superficially. It may lose a little bit of serum, there 
may be a little tenderness over the area and it may appear 
red. The word abrasion of an area is exctly the same 
thing as another doctor saying abrasions, because abrasions 
are fine superficial scratches and if you damage an area 
of the shoulder visible to the eye/obviously you have 
more than one scratch. So when I said abrasion, I was 
saying exactly what Dr. Tagliagambe said when he said 

abrasions of the shoulder. 

Q Were you also saying the same thing when Dr. 
Tagliagambe said that the man had a contusion? 

A Abrasions and contusions are twins , they are reall 

part of the same pieture. 

q But they are two different words medically? 

A Yes. We have a lot of words -- 

Q Were you also saying the same thing -- 

MR. STEARNS: Can I have the doctor finish his 

answer? 

THE COURT: Yes. 
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A Ycu can't get an abrasion without contusing an 

area. 

Q You can't what? 

A You can't abrase an area without contusing 
an area so I merely used the economy of words to describe 
the clinical picture that the patient has. 

Q Were you also using an economy of words when you 
omitted the word sprain? 

A No, that was not an economy of words. It was left 
out because this is the manner in which the injury was given 
to me at the time the patient was seen. 

Q You said you reviewed Dr. Tagliagambe's report? 

A Yes, I have read the report to see what the other 
doctors found and in examining this patient, I used all 
the findings of these doctors keeping them in mind,then made 
my own findings and conclusions. 

Q You knew that Dr. Tagliagambe was the initial 

treating doctor, did you not? 

A I knew he was the treating doctor. I don't know 
whether he was the initial doctor or not. 


Q Were you aware that he was seen by Dr. Tagliagambe 


first? 


Yes. 


Q That would be the initial treating doctor? 


r 
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A Not necessarily. A doctor may have seen the 
patient on the day of the accident and there may be two 
dortors seen later in that day. Dr. Tagliabambe was the 
doctor he saw on the day of the accident and lacking any 
other doctor's reports on the same day, I assume he was the 
initial treating doctor. 

Q Did you know that Dr. Tagliagambe noticed a sprain? 

A Yes. I am looking at it. 

Q- And you dian‘t see fit, did you, to set forth 
all of the injuries that this man sustained other than an 
abrasion? 

MR. STEARNS: Objection. 

THE COURT: Sustained. 

Q Did you see fit to set forth all of the man's 
injuries other than the word abrasion? 

MR. STEARNS: Objection. 

THE COURT: Sv itained. 

Q Did you set forth all of the man '3 injuries other 
than the word abrasion? 

A I don't know whether I am supposed to answer or not 

THE COURT: If you can answer the question. 

Q Did you report to Mr. Stearns that the only injury 
the man suffered was an abrasion? 

A The injury that I stated is exactly what my 
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secretary got from your Office. 

Q From my Office? 



A Yes, and we stated those. It was through a phone 
conversation. We did not have any cc.iununication from your 
Office when the patient came over to my Office. 

Q Are these the notes that you have that you brought 
with you? 

A That is my entire file. 

MR. AUSLANDER: May we have this marked for 
identification. 

(Plaintiffs Exhibit 3, marked for 

identification.) 

Q Doctor, is there anything in these notes which 
indicate that my Office gave you all this information on the 
telephone? 

A Yes. 

Q Where? 

A It is the absence — may I look at it? 

Q Yes, sorry. 

A It is the absence of any notations or any pieces 
of paper from your Office which normally accompanies a 
client from your Office to my Office. That paper is missing 
and I do not know why. It was not sent with the patient. 
Therefore, I instructed my secretary to communicate with 
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your Office and find out what injuries were being claimed 

I 

from this patient and therefore proceed to examine the 
patient on tnat basis. 

If anything is left out, it is the only information* 
given and the patient was examined on the basis of what we 
got from your Office plus my review of the medical file. 

Q Is this some kind of system or code that you use? 

A No, it is not a code. It is an ordinary practice. 

You will find your Office when it sends a patient over to 
my Office to be examined, they usually send him over with a 
piece of paper that sets fcrth all the injuries claimed, the 
complaints, the disability, how the accident happened and 
information of that type. 

In thi3 particular patient for some reason that 
I do not know the answer did not come with that paper and 
therefore we communicated with your Office to give us that 
information concerning the injuries so the patient could be 

i 

evaluated on that basis and what we got is what is on that 
paper. 

Q This whole first paragraph, second paragraph, 
third and fourth are what you say my Office dictated to 
your secretary over the telephone? 

A It is what my secretary obtained from som^one in 
your Office that preceded my examination of Mr. Bernardini. 


| 

I 

i 

i 
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Q And all these reports came from my office as well? 
A Those reports came from Mr. Stearns 1 office and 
I had them with me at the time. 

Q You say that all we told you was that the man had 
an abrasion? 

A That is the information that was communicated to 
my secretary who gave it to me. 

Q In effect, that is what you are saying, all we told 
you, someone from my office told you that the man had an 


abrasion? 


A There is a little bit more in our report than that 
but basicéilly, that is it. 

V. 

Q That is all you make mention of? 

A I also stated another claim about that shoulder 
which your office communicated to me and I put it down also. 

Q Talking about the injuries, not the symptoms. 

A That next stence next to the abrasion is not a 
symptom. It is a statement as to the patient 1 s shoulder 
and I also put that down in response to the request from 
your office that we include that. 

Q Are you telling me, Doctor, that all my office 
communicated to you in reference to this man's injury was an 
abrasion of the right shoulder? 


25 


A 


I don 1 1 know how many times I 


am going to give you 
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that answer. The answer is yes, they did not communicate 
uirectly with ne, it was through ny secretary. 

0 rhat is your Office, iet's not quibble. 

tt's not a quibble. I didn-t ne t the information. 

ilR. STEARNS: May we not have arguing between 
counsel and the witness. 

THE COURT: Yes. 

Sustained as to forn. The jury will disregard 
the last answer. 

Q Would it make a difference to you if you knew that 
the nan had besides an abrasion of the right shoulder, 
abrasions, contusions, sprain? 

It didn't make any difference at that point _ 

Does it make a difference to you, yes or no? 

1R. STEARNS: Objection. 

THE COURT: Sustained. 

The jury will disregard any answer that has been 

rade. The question is objectionable, the objection has been 
sustained. 

Q Would it make a difference to you if you knew that 

the man had a contusion, abrasions ar sprain besides merely 
an abrasion? 


MR. STEARUS: I object to the form of the question, 


t uo.-s rake a difierance to him nt^an? 
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Q In your examination? 

THE COURT: Do you understand the question? 

THE WITNESS: Yes. 

THE COURT: Answer it. 

A It made no difference to me whatsoever because in 


all the findings made by the doctors —— 

MR. AUSLANDER: I move to strike out everything afte 

"because". 


r 


THE COURT: Yes. 


Does it make a difference to you seems to require 
a yes or no answer. We will strike everything after "because. 

MR. TESTA: The doctor is stating his reasons. 

THE COURT: If you want to ask them, you will have 
that opportunity. Counsel apparently doesn't want to and 
therefore he has his opportunity. You may note that and 


il 


ask it on your examination. 


Q Doctor, it is a medical fact, is it not, that you 
prescribe different treatment for a person who has an 
abrasion as opposed to a person who Las a sprain? 

A An answer to that would have to be yes or no because 
pain is present in both situations and pain has to be treated 
as pain no matter what the source of that pain is. 

Q So you would give him pain pills if he has pain 
regardless of what it enanates from, but is not your treatment 
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A I said vou treat the pain and heat is one of the 
most important things for the relief of pain and therefore 
we give that. 

Q When is the last time that you had a patient in 
the Office with an abrasion which you gave him six weeks of 
physical therapy in the form of heat treatments? 

MR. STEARNS: Objection to the form of that 
question. That takes in so much ground that has already been 
heard. 

THE COURT: Sustained. 

Q Have you ever had a patient in your Office who 
came in with an abrasion and that you gave him — with pain --[ 
and you gave him six weeks of physical therapy by heat? 

MR. TESTA: Same objection? 

THE COURT: You are on cross examination. I will 
let you ask that. The objection is overruled. 

A I personally do not give any physio therapy for peoj|le 
that have abrasions unless there is something peculiar about 
the patient like low tolerance of pain. Maybe the patient 
needs reassurance and many patients feel that they have to 
have reassurance by being close to a doctor, so the giving 
of physical therapy, while not indicated for treating em 
abrasion may be indicated for some relief of pain which in 
tum will give the patient assurances and allow the patient 
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to recover nuch more quickly. 

Q Doctor, do you agree with this medical statement 
that localized tenderness anywhere means a lesion of that 
particular region? 

A I really don't know what to say. What is a lesion? 

A scratch is a lesion, a pain, a tumor. If a patient has 
pain in the area you treat the area but it is such a general 
statement, it is meaningless. 

MR. AUSLANDER: i would ask that you direct the 
doctor to confine his answers — 

THE COURT: He said he agrees with it. I will 
everything af ter that about whether or not it is 
meaningless. I will ask the doctor to please, to the extent 
you are able to do so, try to respond directly with the 
questions as possible. 

If you don't understand them, you may say so and 
say you can't answer that question. Where you do respond, 
do the best you can. 

Q Doctor, you knew, did you not that this man had 
problems with the acromio clavicular joint? 

A May I see my report, please? 

MR. STEARNS: May I note an objection to that 
question for the reasons stated at the side bar. 

THE COURT: Overruled. 







rkrf 28 


577a 

Lodico - cross 


4 •• 


A May I ask which shoulder you are referring to? 

Q Right. 

A That he had a problem with the acromio clavicular 
joint? The patient did not convey that problem to me and 
neither did your Office. 

Q Were you aware of that from the reading of the 
reports prior to your examination? 

A I was aware of the fact that the past history with 
respect to right shoulder injuries was negative. I was 
also aware of complaints and findings made by other doctors 
and when I examined this patient, I took all of these 
factors into consideration in examining him. 

Q All I asked you, were you aware that there was 
treatment, complaints to that portion of the anatcmy? 

MR. STEARNS: I object to that for the reasons 
stated before. 

THE COURT: You can answer the question. 

Objection overruled. 

A I was aware of the fact that another physician 
had reported some findings with respect to the right 
acromio clavicular joint and I also examined that area. 

Q Do you agree with this medical statement, 

Doctor; that a sprain is an injury to a joint with possible 
rupture of sone of the liganents or tendons without distal 
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MR. STEARNS: Dr. Tagliagambe described in detail -l- 
THE COURT: Do you have an objection? | 

MR. STEARNS: Yes. 

THE COURT: Sustained. 

Q Doctor, what is your definition of a sprain? 

A A sprain is a. temporary stre* hing of ligaments 
on or about a joint, in this case let's say an ankle or 
a shoulder and immediately after the insult that produced 
this temporary stretching is over, there may be a mild 
degree of swelling which quickly resolves then the joint 
ieturns to its former State without any apparent defect. 

It's a temporary disabling condition. 


Q Do you disagree with this medical definition, 
that a sprain is an injury to a joint with possible 
rupture of some the ligaments or tendons? 

MR. STEARNS: Again I object to that in view of 
the testimony by the treating doctor. That is an abominable 
question. 


THE COURT: Sustained. 

Don't use that word again. Improper" is the 
word to use here. 

Q Are you telling us that in your medical practice, 
you have never had patients with sprains that have 
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with symptomology of pain? 

For how long a period of time. 


days? 


a week, ten 


Q A year, two years. 

a No. In a sprain you do not have a situation 

like that unless you have repeated episodes of sprains 

in the same area for some defeot that the patient may 

have in that particular joint. A sprain doesn't last that 
long. 


Q Can the results of the sprain lead to furrher 
injury like a tearing of the 1. gaments or tendons? 

MR. STEARNS: Objection. There is no such 


evidence. it is totally irrelevant. 

THE COURT: Sustained. 

Q Doctor, you are notan orthopedic specialist, 
are you? 

A No. 

0 An orthopedic specialist is a doctor who 

specializes, does he not. with injuries to the bones and 
muscles? 

A He is. 

Q You told Mr. Stearns, I believe, in answer to 
his question that when the man came into your Office, he 
had no complaints of pain? 
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A Vou dian't quite understand what I said. 

A efore I exanined the patient, I asked hi™ if 

^ Had a " y C ° mPlaintS “ d he fl- - that once in . „ hile 

»hat I said, he had so™e pain over the deltoid area which 

I think he said comes on in the mnmi 

the morning and whatever else 

is said there. 

May I have the rest of that sentenoe? 

Q I didn' t ask you— 

A I « ttying to answer hut I don't have ny report 
vith », therefore I can't oonpiete my answer. 

0 vou nean just askin, you if y ou told Mr . steirn> 
in answer to his question 

' that the man looked healthy, 
vas not in pain, had no complaints of painj 

The patient had no pain and when I examined hi™ 

he had no pain. Then I asked hi™ when you do get the 
pain — 

MR. AUSLTO Your Honor, I „ ould ask that you 
direct the doctor to stop ,oi„, into these long an8uers _ 

We iS " ot in court for the first time. 

THE COURT: All right. 

Doctor, try to answer the questions to the best 
Of your ability. 

Proceed, Mr. Auslander. 
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Q Did you say that the man indicated he had pain in 
the deltoid muscle area? 

A He did not indicate he had pain in the deltoid 
area when I examined him. 

Q Doctor, did you say in your report,at the present 
time the patient indicates an occasional on and off pain in 
th e right deltoid region? 

A That is only part of a sentence. Read the whole 
sentence and see what I really did say. 

Q But there are no anatomical defects involving the 
shoulder mechanism presently. 

A i said more than that. 

Q And there is a full range of painless motion. 

A That is what I said. 

Q Did you also say that at the present time the 
patient indicates an occasional on and off pain involving 
the right deltoid region? 

A That is exactly what I did say. 

Q So he indicated to you that he had pain in the 

right deltoid region, he indicated that to you? 

A On occasions. He did not have it at that time. 

Q All right, on occasions. is it true that the 

Deltoid muscle originates at the latter third of the 
clavicle, the lateral border of the 
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acromium process? 














rkrf 33 


582a 

Lodico - cross 


Q And that would be at on or about the acromio clavi 
cular joint, is that not so? 

A Right. 

Q Doctor, are you familiar with the medical phenom- 
enon that after an injury to a joint there will be residual 
effects temperature and climatic changes? 

MR. STEARNS: I will object to that. 

MR. TESTA: I don't think this is the proper way t: 
cross examine a doctor. If he has a medical doctor and 
wants to ask the doctor if he recollects it — 

THE COURT: Sustained as to form. 

Q Doctor, in your experience and medical back- 

ground, have you not bee faced with patients complaining 
to you that in weather change, a portion of his body hurts 
him as to sone previous injury?. 

A It is so for some patients. 

Q Doctor, haven't you in your own practice had 
patients who had been injured and subsequently upon use 
of that portion of the body, arduous. work, that area will 
have pain? 

A In the immediate period after the accident, that 
is absolutely true, but after a significant amount of tine 
has elpased, that is no longer true unless you add another 


1 
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injury to it. 

Q Doctor, there was no indication in any of the 

reports that you looked at that this man was faking his 
injury, was there? 

A No. Mr. Bernardini was very honest. He cooperate( 
very nicely and we had an excellent doctor-patient relation- 
ship in not the true sense of the word since I was not 
his treating doctor, but I was satisfied with his 

cooperation and I was satisfied with the physical findings 
and my conclusions. 

MR. AUSLANDER: That is all. 

CROSS EXAMINATION 

*• 

BY MR. STEARNS: 

Q Doctor, were your physical findings that there 
were no physical findings of any injury? 

MR. AUSLANDER: Object to the form of that ques- 

tion. 

THE COURT: Sustained. 

Did you find any evidence of injuries? 

There was none whatever. 

MR. AUSLANDER: object to the form of the ques- 

tion. 

THE COURT: It has been asked before, answered 
before. The answer is before the jury. 


Q 

A 
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If you see counsel rising, don't answer the 
question until he has had a chance to articulate his 
objection. 

Q Where in the shoulder is the acromio clavicular 
joint? 

A That is the outermost portion of the shoulder, 
approximately where my index finger is pointing. 

Q In your examination, you were asking Mr. 

Bernardini to go through the various ranges of motion, that 
would indicate there was any problem in —— 

A Excuse me. 

Q In your physical examination of this patient going 
through the various ranges of motion, would it have demon- 
strated any problem with this joint? 

MR. AUSLANDER: Objection to the form. 

THE COURT: Sustained as to form. 

Q Did you find anything wrong with the acromio 
clavicular joint of Mr. Bernardini? 

A Nothing wrong with the entire shoulder including 
the acromio clavicular joint. 

CRCSS EXAMINATION 
BY MR. TESTA: 

Q You had him go through these various motions 
of circumduction, abduction, internal and external rotation? 
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Q Was he able to do all those things? 

A He did those by himself and this is known as 

active motion and I also placed him through passive 

t 

motion which means that I also did it, so both the active and 
the passive movement9 of the right shoulder were normal. 

Q He had full range of motion when he did these 
various maneuvers with his arm, is that not so? 

A Yes. 

Q Mr. Auslander read a sentence from your report and 
he asked you whether you said at the present time that the 
patient indicates an occasional on and off pain involving 
the right deltoid region. That was only part of the 
sentence, wasn't it, Doctor? 

A Yes. * . 

Q There is more to it? 

A Yes. 

Q Does it say there are no anatomical defects in¬ 
volving the right shoulder mechanism? 

A Yes. 

Q And there was full range of motion? 

A Yes. 

Q That is what you found? 


A 


Yes. 








1 
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2 

Q Did you also find no evidence of any apparent 


3 

i defect? 


4 

A That is correct, too. 


5 

Q And you found no disability? 


6 

A That is right. 


7 

Q Was it your conclusion that he was capable of 


8 

indulging in unrestricted activities? 


9 

A Yes. 


10 

RECROSS EXAMINATION 


11 

BY MR. AUSLANDER: 


12 

Q A man can engage in activity even though he has 

• 

13 

pain? 


14 

A To some extent. If the pain is not a disabling 


15 

type of pain. 


16 

Q Many people work with pain, don't they? 


17 

A We all do from time to time. 


18 

MR. TESTA: I will object to that. 


19 

THE COURT: Overruled. 

• 

20 

Anything else? 


21 

You may step down. 


22 

(Witness excused.) 


23 

THE COURT: Mr. Stearns? 


24 

MR. STEARNS: Your Honor, I believe I have 


25 

mentioned and asked judicial notice of certain matters in 



i 
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the regulations. VJith that understanding, the defendant 
would rest. 

THE COURT: Yes. The three sections to which 
counsel have adverted will be given by the Court to the 
jury in its charge. The Court will instruct the jury 
relative to the matter of its taking judicial notice of 
those things and I will instruct the jury in my charge. 

MR. STEARNS: Defendant rests. 

MR. TESTA: Third party defendant rests. 

MR. AUSLANDER: Plaintiff rests. 

THE COURT: Ladies and gentlemen of the jury, 
we have now completed the taking of testimony. At this 
point there are certain legal matters which the Court must 
take up with counsel. I would do that and I will estimate 
that would probably take us 15 minutes. You may retire 
to your jury room in the meantime. 

Following the recess when you return to the court- 
room, the next step in the trial is that you will hear clos- 
ing arguments. 

I will see how the arguments go in point of time 
and we will do one of two things partly depending on 
your own disposition in this matter. 

Following the closing arguments, if it appears 
at that time to be about lunchtime I will send you out on 
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your own. 

If you foel you wish to stay through my charge, j 

which I will discuss with you after you heard the closing ! 

arguments, we would then have the case presented to you and 
I would send you out with the marshal and you will be the 
guests of the Government for lunch. 

It may be that the hour will get late and this 
would pi*ove to be too late so I think we have to take this 
one step at a time. 

I will now take care of certain legal matters 
outside the presence of the jury, then you will return to 
hear the closing arguments of the three attorneys. 

At this point I would ask the jurors not to dis¬ 
cuss the case in the jury room even though you have not hearct 
all the evidence because the case hasn't been given to you 
for your deliberation. 

In addition, please continue to keep an open 
mind until the case is presented to you sometime in the 
aftemoon for your deliberations. If you would retire to 
the jury room, we will be about 15 minutes. 

t 

(Jury leaves courtroom.) 

THE COURT: The jury having retired, the Court 
will now hear the motions which counsel wish to present. 
Following that I will give you my rulings on your requests 
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for instructions and vrill inform you of my charge. 

MR. STEARNS: The defendant respectfully submits 
three additional requests for charge which became 
evident after the testimony of my Captain Wheeler and one is 
a very recent case of which I was not aware at the time. 

The third one has to do with the safety and health 
regulations. 

At this time the defendant also moves for a 
directed verdict — 

i 

MR. AUSLANDER: Before you do that, I would like 
to make a motion and I think I am first. 

First of all, your Honor, I move to dismiss the 
third party defendants* counterclaim against the plaintiff. 
There are a 1 ready two cases that have been decided by this 
Court of Appeals which in fact have involved Mr. Testa's 
own Office wherein the counterclaim was dismissed both 
at the trial term and upheld on appeal certiorari denied 
in fact in one of the cases. I cite to your Honor the 
case of McCauley against Dennocks, 332 Fed 2d 656 and 
McLaughlin against Trelborg, 408 Fed 2d 1334 and certiorari 
was denied by the Supreme Court, I don't have that citation. 

MR. TESTA: If your Honor please, as far as those 
cases are concemed, it may very well be that the counter¬ 
claim of the third party defendant as against the 














1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


590a 


(' > 


rkrf 41 

plaintiff was disnissed in those cases but I don't think 

it is established as a matter of law it should be disnissed 
in all cases. 

The theory of a counterclaim is, if he plaintiff 
by some act casts employer in liability, we have a counter- 
claim over as against him and I don't think this has been 
established as a matter of law for all times by the 
Supreme Court of the United States. 

THE COURT: I wouldn't think it has but in the 
context of this case and the proof as I have it before me 
in this case relating back to the evidence which has been 
presented, the Court will dismiss the countercalim of the 
third party defendant against the plaintiff. 

Do you have any other motion? 

MR. AUSLAiMDER: No other motion. I have another 
request also — 

THE COURT: Stand up, please. 

MR. ÄUSLA1IDER: I have another request for charge 
which I was . unable to get typed up so far as all our 
secretarial staff was off yesterday and I was doing some 

research and I printed it up in longhand if the Court 
will take it. 

THE COURT: I will take anything counsel has. 

I have it now. 


i 
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I wiU proceed to hear motions by counsel for 

defendant. 

MR. STEARNS= Your Honor, on behalf of defendant, 
I ™°ve for a directed verdict dismissing the complaint on 
the gronnds that there has been no credibie evidence that 
the so-called aots complained of by plaintiff, one, either 
occurred or two, occurred through any negligence or unsea- 
worthiness on the part of the defendant. 

In this case, plaintiff has treated us to a 

description of an aocident which is inherently improbable 

«nd physically impossible. He is claiming an injury to the 

to P Of his shoulder which couldn't have happened the way 
he describes. 

He says this happened by striking it against the 
coaming which is to his left. He claims a right shoulder 
injury. That together with the contradictions of his testi- 

m ° n y WOUld rnalce ' 1 think, his entire testimony totally 
unworthy of belief and not such evidence as would be per- 
mitted to go to this injury. 

However, in the altemative, and assuming that 
the injury does give some credence to the claim of accident 
and the claim of accident occurring in the manner that 
he claims, assuming I can personally understand the manner 
in which the accident happened, I think either a description 
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or indication or tendency to show the cause of his accident 
involves necessarily contributory negligence on the part 
of the plaintiff. Contributory .negligence on the part 
of plaintiff is, of course, a breach of warranty of work- 
manlike service on the part of his employer. 

I would ask if the Court or the jury believes 
that the accident happened in the manner and for the reasons, 
claimed by plaintiff, that,the jury be instructed to enter 
judgment for the defendant against the third party defendant 

I think this is a clear case of a situation 
where if pl. ntiff is believed, and as I say the whole 
story 1 think is improbable, the belief by the ' 


jury of his word carries, brings on its own accord. brings 
with it the necessary implication that there has been a 
breach of warrant by the third party defendant. 

in the hypothetical, I would ask for a directed ve 
diet against the third party defendant. 

THE COUK."': Mr. Testa? 

MR. TESTA: If your Honor please, I would join 
m that part of the defendant*s motion whereby the defendant! 
is seeking a directed verdict and is moving to dismiss the 
complaint with respect to negligence and unseaworthiness, 
not for the grounds stated by Mr. Stearns, but insofar 
as negligence is concerned, there is no proof in this case 
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of any notice to the shipowner of any defective condition. 
There is no proof of notice of the presence of, alleged 
presence of oil and grease on the deck. 

There is no proof of notice of any defective 
condition and absent notice which is a prerequisite to 
a negligent cause of action, there is a failure of proof so 
I move to dismiss the negligence claim for that reason. 

As far as seaworthiness is concerned, there is 

1 

no proof of a defective condition as such in the record. 

The mere fact that a walkway was there without any 
testimony that this walkway constituted a dangerous or 
defective or unsafe condition does not make the vessel 
unseaworthy. 

I would juin in the defendant's motion for a j 

directed verdict to dismiss the complaint, both with 
respect to negligence and unseaworthiness. 

I would move on behalf of the third party 

i 

defendant to dismiss the third party complaint on the similat 
grounds because there is no proof in this record of any 
notice to the stevedores of any presence of oil and grease 
on this deck and again, absent notice of this, the 
defendant wouldn’t have had time to do anything to do about 1 


it. 


As far as contributory negligence, there is 
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none. The plaintlff testified he heard the cracking 

sound ot a boom and looked up and never saw the grease untu 
too late. 

He said he never saw that grease until it was too 
late to do anything about it, then he tried to tiptoe 
through it and was unable to do that. 

We move to dismiss the third party complaint 
on the grounds that there is no proof on the ground ~ 
especially third party defendant stevedore-and no proof 
whatsoever of any unworkmanlike performance by the 
stevedore and there is no basis for your Honor directing 
the jury to bring back a verdict on the question of 
indemnity. This is a question of fact for the 
jury to decide and if the jury is going to accept Mr. 
Bernardini's story, it would be a question of fact for 
the jury to decide whether the shipowner is entitled to 
indemnity, particularly in view of Captain Stahl’s testimony 

** I 

that it was his obligation and duty to do something about 
the condition of that deck that he was responsible for 
the safety conditions aboard the ship and he was right 
there all the time and didn‘t see any oil and grease and 

didn't see anything unusual or out of the ordinary about 
the pallet walkway. 

I would say that there is no basis for your Honor ! 
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to direct a verdict in any event „ith regard to any of thc 
issues in this complaint and if your Honor decides to 
let it go to the jury, then the entire case should go to the 
Dury, but is that the complaint should be dismissed in the 
first instance for the reasons stated and the third party 
complaint should also be dismissed for the reasons stated. 

MR. STEARNS: May I just add that I join in Mr. 
Testa's statement that there is no legal proof, notice, 
and no proof of an unsafe condition so even though the 
jury may believe an accident happened, there is still no 

testimony that would carry the happening of the accident 
into a liability situation. 

In addition, as far as the claim over against 
the third party defendant is concerned, I commented on 
contributory negligence. i wou ld also now say that an 
altemate basis for belief asked for in the motion of 
course is the safety and health regulations. 

THE COURT: The Court reserves decision on the 
defendant and third party defendanfs respective motions. 

Turning now to the requests to charge, the Court 
rules as follows: 


First as to the plaintiffs original requests 
to charge, the Court will charge in substance requests 
I through IV and VII through IX. 





596a 


rkrf 47 

The Court declines to charge V and VI except that 
the Court will incorporate in its charge the third paragraph 
of VI bases its charge there on Provenaa versus Merge 

Sportlines Inc., 324 Fed. 2nd 664, Fifth Circuit, 1964, I 
believe. 

MR. TESTA: I would respectfully except to that. 

MR. STEARNS: I would respectfully except to i 

that especially on the Albanese case which is to the 
contrary. 

THE COURT: The Court declines to charge either of | 
the items requested on the plaintiffs second request to 
charge which was handed up this morning. 

Turning now to the defendants' initial _ 

MR. TESTA: For the record, I don't know what 
the additional request to charge was. 

MR. STEARNS: It has been denied. 

THE COURT: I am not going to charge it. It is 
here and it will be filed and it is on a sheet of yellow pap 
and I decline to charge either of those requests. 

MR. AUSLANDER: May I make my exception known. 

THE COURT: You have your exception. 

Turning now to the defendants' preliminary 
request to charge which were handed up as I recall it on 
Friday, the Court will charge as follows: 
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The Court will charge numbers 12 and 16. it will 
charge in substance numbers 1, 2, 4 through 7, lo u, 

13 through 15, 17, 19, 20, 22, 23, 26 and 27. 

The Court refuses to charge requests numbers 3, 

8 ' 9, 18, 21, 24, 25 and 28. 

MR. TESTA: May I have a moment to see what 
exceptions I want to take in connection with that? 

MR. STEARNS: Do I understand that number 3 has 
been refused? 

THE COURT: Yes. 

MR. STEARNS: I would except to that. 

THE COURT: You have your exception. 

MR. TESTA: lf your Hon or please> j uould Ujw ^ 

take exception to your Honor-s indication that you intend j 

to charge number 19 as a matter of law, that the third j 

party -- 


THE COURT: 


I do not intend to charge that in hnc 


vice but it will appear in substance. 
used the words as a matter of law. 

When you listen to my charge, 
substance, I do not recall specifically 
of law and would not charge that way. 


I don't think I 

the reason is 
saying as a matter 


MR. TESTA: Since I have to take exceptions at 
this time, I would like 



to do that. 
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THE COURT: You have your exception. 

That may be cured by my charge. 

MR. TESTA: I would like to take exception to 


request number 20. 


THE COURT: In Substance? 

MR. TESTA: There is no indication we were using 
any ship's equipment. 

MR. STEARNS: I would also ask that the Court 
indicate to the jury ship's equipment including the decks. 

MR. TESTA: I have an exception to number 20. 

I take exception to your Honor's indication you 
are not going to charge 22. 

THE COURT: I will charge in substance. 

MR. TESTA: Also 23. 

THE COURT: The same. 

I would take exception to 26. 

THE COURT: That would be charged in substance. 

MR. TESTA: Also 27. 

THE COURT: The same. 

MR. STEARNS: For the record, I would object to 
the refusal to charge request number 3, 9, 19, 21, 24, 25, 2 
The Court has indicated it would refuse to charge. 

THE COURT: Turning now to defendant, third party 
defendant additional request to charge, I will charge 


25 
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number 1. I will charge item 3 in substance and I 
refuse to charge item 2. 

MR, TESTA: I didn't hear what you said. 

THE COURT i Relative to these additional requests 
to charge which counsel for the defendant handed up a few 
moments ago, I wiU charge item 1. i refuse to charge item 
2 and I will charge item 3 in substance. 

MR. TESTA: I would take exception to charging 

number 3. 

THE COURT: i don't charge it in those words and 
you listen carefully when I do charge. 

MR. AUSLANDER: i take exception to number 1 unles: 
you are going to charge it in substance in those words. 

THE COURT: I will leave out the words "of slipper:, 
ness and I will charge a longshoreman is not entitled to 
a deck free of all grease and unseaworthiness exists if 
the deck is reasonably no longer fit for its intended use. 

You may have your exception. 

MR. AUSLANDER: i take exception to that. He is 
entitled to an area that is free from any slippery sub- 

stances, whether it be grease, oil or however you want to 
denominate it. 

THE COURT: I remember reading the Rice case when 
it came down. That was Judge Carter's case, relative to the 
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matter of a ladder and I think handling the matter in the way 
I indiceted, is in accord with that recent decision of the 
Second Circuit. 

You have your exception. 

MR. AUSLANDER: Will you be reading to the jury 
and charging so far as the regulations are concerned, 1504.9] 
subdivisions A,B and C? 

THE COURT: You didn't ask me for B but I 
will read it if you want. 

MR. AUSLANDER: B as well, please. 

THE COURT: Since you want it, you will have it. 

I will check that off as well. 

MR. TESTA: If your Honor pleaoe, I call the 
Court s attention to 1504.2, scope and responsibility, 
subdivision B. 

THE COURT: Yes. 

MR. STEARNS: Your Honor, if I have not said this, 

I except to refusal to charge number 2. 

THE COURT: You have your exception. 

I will be putting in 1504.91 A, B and C which has 
been requested by the plaintiff and 1504.2 B which has been 
requested by the third party defendant. 

MR. AUSLANDER: Your Honor, you have my only copy — 
which one again is that? 

THE COURT: The one they have requested, that Mr. 
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Testa has requested is found at page 2 and it reads, "it is 
not the intent of the regulations of this part to place 
additional" — i will read that. 

MR. AUSLANDER: Are you going to charge, however, 
that although this reads as it is stated that a breach of 
these regulations, a violation of these regulations would 
constitute negligence and unseaworthiness as set forth in 
the Provenza case. 

THE COURT: I indicated despite the objection of 
your proponents that I am going to charge Provenza, yes. 

MR. TESTA: I also assume you are going to submit 
special questions to the jury. 

THE COURT: I am. There will be eight questions 
which we will get to in a few moments. 

I think we have completed the requests which have 
been presented by plaintiff and by the defendant. 

Turning now to the request to charge of the third 
party defendant. 

I will charge in substance requests 1, 4 through 
10, 14 and 28 through 32. 

I refuse to charge request 2, 3, 11 and 13. 

^ through 13, 15 to 27 and 33 through 40. 

MR. TESTA: If your Honor please, I would like 
to take exception to your Honor's refusal to charge the 
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third party defendanfs requasts 33 through 40. This has 
a definite bearing upon the third party actlon. 

THE COURT: Vou will hear my charge on the third 
party action and you may find muc h of vhat you requestad 
at least in substance. but I am noting for the record at 
this point I am refusing those requests. 

MR. TESTA: That would be 33 right through to 
the end, your Honor? 

THE COURT: Yes. 

MR. TESTA: I would like to take exception to 
each and every refusal of your Honor to charge „ith respect 
to third party defendanfs requests 33 through 40. 

THE COURT: You have your exception. 

MR. TESTA: I WO uid take exception to your Honor-s 
refusal to charge number 2 and humber 3 of the third party 
defendanfs request to charge. 

I believe you said you were going to charge 
4 through 11. 

THE COURT: 4 through 10, in substance. 

MR. TESTA: I would take exception to your Honor's 
refusal to charge number 11 and I am not sure what the 
rulings were after that. 

THE COURT: I am refusina tn rhama n *.1 _ _ 


25 


13. 


am refusing to charge 11 through 







rkrf 54 


603a 


4 A / * % 
\å % •* 


MR. TESTA: I would except to that. 

THE COURT: And 15 through 27, and you have already 
covered 33 through 40. 

MR. TESTA: 15 through 27, I also except to each 
one of your Honor's refasal to charge. 

THE COURT: Turning now to the third party 
defendanfs additional requests to charge handed up on 
Friday, I will charge 12. I will charge in substance 
4 and 14, I refused to charge 1 through 3, 5 and 11 and 
13. 


MR. TESTA: I take exception to your Honor's 
refusal to charge 1 through 3, 5 through 11 and 13. 

THE COURT: That concludes the Court's ruling on th 


e 


requests to charge. 

I will proceed to inform counsel as to the sub¬ 
stance of the charge I propose to deliver. 

MR. STEARNS: As I understand, the original third 

i 

party requests number 32 is going to be charged in substance, 

I would object to the charging of 32 in substance and of 
the additional requests, 6. If the Court indicated it 
would charge that I may be in error. 

THE COURT: 6 has been refused. 

MR. STEARNS: 13 is not charged as well. 


THE COURT: That is correct. 12 will be charged. 
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MR. STEARNS: 14 has been refused. 

THE COURT: That will be charged in substance. 

I would indicate that if they don't believe it is 
unseaworthy, it is not a question of remedy, it’s a question 
of plaintiffs right to recover in the first instance. 

THE COURT: Turning now to the charge which I 
propose to give, the beginning of the charge will be a 
general discussion with the jury relative to their duties to 
determine fact issues, matters which some of you who have 
appeared before me have heard. I indicate to them that any 
comments which I have made should be put to the side. 

I take no position in the case, I am here to 
instruct the jury on the law, that is my function. 

I indicate to them if they want any testimony, 
they may get it. If they want any exnibits, they may get 
them. 

Getting now into the substance of the charge, I 

I 

indicate essentially there are two cases, the action brought 
by Frank Bernardini against the shipowner and the action 
by the shipowner against ITO. 

I indicate the principles of law governing the 
respected cases are different. I first discuss the initial 
proceeding plaintiff against shipowner. I discuss warranty 
of seaworthiness and I indicate imposes on the owner of 
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the vessel the duty to supply shipworkers with a seaworthy 
vessel, one that is £it for its indented purpose. 

I indicate it is the shipowner's duty to supply a 
seaworthy vessel. That extends to furnishing appurtenances 
for their intended use. 

I indicate that the plaintiff though not a sailor, 
in fact a longshoreman is entitled to the same protection 
as would be afforded a member of the ship's crew. 

I indicate that the shipowner's duty to provide 
a seaworthy vessel was completely independent and separate 
from whatever duty his employer ITO owed to him. 

I indicate that the shipowne^s duty to supply a 
seaworthy vessel is absolute and that the duty is imposed 
even though the shipowner may have been free from 
court, whether or not its officers knew of the alleged 
unseawothy condition. Liability for unseaworthy condition 
I say does not depend upon negligence or blame. 

I then,after a brief discussion of seaworthiness, 
get to the point where I say it is the fact of seaworthiness 
if you should find which renders the ship unreliable is 

approximately a seaman or man working aboard ship susc a ins 
injury. 

I discuss proximate cause and define what I con- 
sider it to be in the usual way. 
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I do indicate that relative to seaworthiness, 
this does not mean that the shipowner was supposed to 
furnish an accident-free vessel. In determining seaworthy, 
the standard to be applied is not absolute perfection 
but reasonable fitness. 

I discuss a seaworthy vessel with appliances 
reasonably fit for their intended use or purpose on which 
normal operations are in progress and during the course of 
those operations a previously fit vessel or appliances 
rendered unsafe because of the negligent act of such person 
and state in such an instance if the negligent act itself is 
in process and not yet ripened into an unseaworthy condition 
the act during its commission is referred to as operational 
negligence and in these circumstances, the shipowner would 
not be liable. 

In other words, I say, if the defect arose as 
a momentary stop or failure of the progress of work aboard 
an otherwise seaworthy vessel. and was an isolated incident 
in the course of continuous operation, then a seaworthy 
condition had not yet resulted, the shipowner is not lable. 

I go on to discuss an act resulting in a condition 
of unseaworthiness. If you reach the point of unseaworthi- 
ness there is liability. If the act falls short of 
creating a condition at the time of the accident, it is not. 
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suggest that the jury should bear in mind 


at all times unseaworthiness is a condition and how the 
condition came into view whether by negligence or 
otherwise — I then would proceed to indicate as plaintiff 
had requested that the plaintiff claims damages for personal 
injuries suffered as a proximate result of the 
unseaworthiness of the vessel, general working and/or 
walking area of the deck in particular. 

I set forth very briefly the plaintiff*s conten- 
tions as I have them from my notes. I indicate the 
testimony of the plaintiff. I briefly mention Mr. Graziano 
and Dr. Tagliagambe and the testimony of Drs. Graubard and 
Lodico. 

I then indicate that the parties disagree as to 
whether the accident happened and as to the casue of the 
accident. I then tum to the shipowner's testimony, that 
is, Mr. Stahl and what he had to say. I then proceed 
to the plaintiff*s request number 2 where I indicate that 
he alleges that the deckway where he was walking at the 
time of the accident which was a working or walking area was 
in an unseaworthy condition due to grease or oil on its 
surface making it slippery to walk on and encumbered 
with tripping hazards and that these conditions were 
present at the time of the accident and according to the 
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plaintiff had been allowed to remain for some time. 

I go on saying that the shipowner disputes this, 
that there was no accident and further contending assuming 
there was an accident and there was grease or oil on the 
deck, this was a temporary condition and did not of itself 
render the Svensksund unseaworthy. 

It is at this point I will mention as has been 
requested by defendant and third party defendant that a 
longshoreman is not entitled to a deck free of all grease. 
Unseaworthiness is when the grease or oil creates such a 
condition on the deck that it is not reasonably fit for 
its intended use. 

I go on to say if the defendant contends if 
they find it is an acciuent and the vessel was seaworthy, 
that Mr. Bernardini is not wholly responsible, that he 
contributed to the occurrence by his negligent conduct by 
not looking where he was walking and the damages should be 
reduced accordingly. 

I then turn to the testimony of Captain Wheeler 
and his opinion. I indicate relative to experts that they 
may be called and in evaluating their testimony, the jury 
should take into consideration , experience, training, 
facts, available to the experts and they may reject the 
expert's opinion, they are not required to accept it. 
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The opinion is given to assist the jury in reaching a proper 
conclusion and is entitled to such weight as the jury 
find the experts qualification in his view warrants. 

I then discuss the fact that Mr. Bernardini 
having made a charge of unseaworthiness has the burden of 
proof? also show that it was proximately caused by a 
fair preponderance of the evidence. 

If they find a fair preponderance of evidence, 
they should use a scale approach. 

I have indicated that counsel reviewed the 
evidence. I am not going to summari 2 e at length the testi- 
mony of witness. I tell the jury to consider all the 
evidence. If they find the plaintiff has sustained his 
burden of proof and that a condition of unseaworthiness 
existed by virtue of grease and oil on the deck and the 
walkway obstructed by the pallets on the deck, the plaintiff 

is entitled to recover. 

However, if they find that the pallets were 
installed in a workmanlike manner and there was no grease 
or oil, and that if there was oil and grease, the presence 
presented a temporary condition and the accident was due 
solely to Mr. Bernardini's own negligence. 

I go further. However, it does not relieve him 
of his duty to exercise reasonable care for his own 
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Then I discuss the general doctrine of reductior. 
of deunages,then pass on to the negligence claim and I 
explain the doctrine of negligence that is a breach of duty 
and the failure of negligence being the failure to use 
ordinary and reasonable care under the given circumstances. 

I indicate the plaintiff has the burden of proof 
and I indicate generally the same evidence is relied 
on in both areas. 

I indicate that plaintiff urges that permitting 
grease and oil to remain on the deck and pallets to 
reamin on the deck makes the deck unreasonable to walk on 
and the ship's officers should have known and removed 
the grease and oil, provided a walkway past the pallets 
and failure to do so is the plaintiff's contention is 
negligence. 

In violation of the defendant's duty to supply 
Mr. Bernardini with a reasonably safe place to work. 

I indicate that the shipowner denies it was « 
negligence in any respect. If the jury so finds, 
their verdict should be for the shipowner. 


I indicate the plaintiff relies on certain regu 
lations promulgated by the Secretary of Labor. I say the 
Court will take judicial notice of these and the first of 
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them is 1504.91 A, B and C, I would read those sections and 
indicate that the defendant has requested the Court to 
take judicial notice of 1504.2 B which reads as follows, and 
then I will read that. 

I will indicate if they find that the first three 
regulations or any one of them is violated by the 
stevedore, their violation would render the Svensksund unsea- 
worthy and if such unseaworthiness was the proximate case 
of plaintiffs injury, it would also render tne defendant 
shipowner liable. 

If they should find that the third party defendant 
ITO violated the regulations, such conduct by ITO 
could also be found by you to constitute negligence. Here 
I am working from Provenza as I indicated before. If 
in turn this negligent conduct of the stevedore were known 
or by the exercise of reasonable care should have been 
known to the shipowner and such negligence was the proximate 
cause of plaintiffs injury, the shipowner then would be 
liable to plaintiff on the ground of negligence, which if 
they find would requirea recovery or if there were 
contributory negligence. 

Of course I say if they find that Mr. Bernardini 
did not slip on the oil or grease, then their verdict 
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should be in favor of the defendant. 
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Then I tum to the matter of damages. I indicate 
that this does not mean that they should find them, but 
I have to charge and am required to charge on the law. 

I indicate the burder. of proof being on the plaintiff. I 
discuss briefly to testimony relative to the injury to 
Mr. Bernardini's right shoulder and arm, the testimony of 
Dr. Graubard, the fact that this is disputed by Drs. 
Tagliagambe and Lodico first as I say, the defendant and 
third party defendant dispute that the plaintiff was either 
injured or suffered permanent injury and I indicate that 
the doctor disputes there was any permanent injury. 

If there was any injury at all, it is not as 
serious as the plaintiff says it was. 

I will indicate as is — the testimony I wouldn't 
discuss in detail. I will indicate the parties have 
stipulated, as of the date of the accident, Mr. Bernardini 
had a life expectancy of 28 years and a work expectancy 
of 22 years. 

The reasons for this, but basically the matter of 
damages if they are permanent they should make an allowance 

t 

in there such as they believe were appropriate relative to 


life expectancy and on loss of earnings relative to work 
expectancy which I indicate is from up to the age of 65. 
He was about 43 at the time of the accident so we are 
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talking there about 22 years. 

I indicate if the jury gets to this point, they 
are to award a sum of money which is fair and reasonable 
compensation to the plaintiff if they find he sustained 
an injury aboard the Svensksund on October 21, 1969. 

I discuss the contentions as to how long he said 
he was unable to work. 

I indicate that the plaintiff may only recover 
wages lost by being disabled. They must weigh the testimony 
of the plaintiff and of the doctors who testify as well as 
the exhibits regarding his ability to work. 

We go into the conditions made by the third party 
defendant that he should have returned to work earlier and I 
indicate it is the jury's recollection in this regard and th< 
finding which would be determinative of the Government. 

I discuss briefly the matter of the plaintiff's 
alleged contribution to the accident indicating again that 
he was under a duty to exercise reasonable care for his 
own safety and to take such measures and action for his own 
safety as the jury would expect any reasonably prudent perso 
to take. 

i 

I discuss the proportion of reduction that 
the jury could make in damages if they found contributory 
damages,if they found contributory negligence. 
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I indicate the burden of contributory. negligence, 
the burden is on the shipowner too by a fair preponderance 
of the evidence. I give an example of how they may work 
that out. Of course I say if they find that Mr. 

Bernardini was not negligent, they should not reduce the 
award. They are not to add to award any taxes because 
this is not taxable income. 

I then turn to the third party case and I 
indicate what the shipowner's position is if it is called 
upon to pay dainages for the plaintiff, this causes a breach 
of warrant by the third party defendant ITO which in 
performing maritime services on the ship warranted to 
the shipowner its work would be performed in a safe, proper 

and workmanlike manner. 

I say that if this warrantywas breached, if 
the stevedore is found to have failed to perform its services 
in a safe, proper manner, and then as a result, Mr. Bernardiri 
did become injured, or that the shipowner contencs it io 
entitled to recover damages from ITO for any amount it is 
called upon to pay Mr. Bernardini. 

In other words, the shipowner is entitled 
to be made whole for damages ordered against it in 

favor of the plaintiff. 

That is, if there is a breach of warranty of 
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workmanlike performance, that the obligation owed by ITO to 
the shipowner was to perform its work with reasonable safety 
and in a proper and workmanlike manner. This relätes not 
only to the handling of the cargo but also to the use of 
all equipment incident thereto. 

The shipowner contends if it is found liable 
to the plaintiff, it is because ITO breached its 
warrantyof workmanlike performance. The shipowner contends 
if it was due to the unsafe and improper workmanlike 
manner which ITO's manner performed their work. Essentially, 
the shipowner's claim is that ITO was negligent. ITO 
denies all these contentions. 

I say the law does not require perfection. ITO 

I 

okays the work and accordingly it urges that the 
shipowner is not entitled to any indemnity from it. They 
indicate the shipowner has the burden of having breached 
its warranty • 'by a fair preponderance of the evidence. 

I say that ITO’s warrant of workmanlike perforrr.anc•*. 
required it to see that its stevedores worked under 
reasonably safe conditions and that the working conditions 
were unsafe, ITO was under a duty to discontinue operations 
as soon as it knew or should have known it would be unsafe 
to continue. 

i 

Failure to suspend operation if the jury should 
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so find constitutes a breach even if the jury finds the 
shipowner responsible for the underlying conditions. 

ITO's warranly also extended to itself. 

There may be employees who were not negligent in the 
performance of their regular duties. 

I say ordinarily if the jurors find neqligence 
on the part of any officer of ITO or by fellow workers 
of Mr. Bemardini or negligence by Mr. Bernardini which 
acted or contributed to the accident, then they have 
sufficient evidence upon which to find ITO breached its 
warrant of workmanlike performance of the shipowner. 

The failure of the shipowner to discover breach 
of ITO affords no defense to the shipowner's claim. 

I say that if they find all the evidence that j 

ITO violated the warrantyof workmanlike performance which 
casts the shipowner, the shipowner is required to 
recover indemnity by some action or inaction on its part 

I 

handicapped ITO in performing its workmanlike job or fulfill 
its obligation. 

I indicate to a verdict for the shipowners, there 
is a burden of proof by a fair preponderance of- the evidence 
upon ITO to establish that the shipowner is guilty of 
such negligence barring a recovery. That is upon all the 
evidence if they find ITO was not responsible, it has 
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sastained its~burden or proof by reason of which they have 
awarded plaintiff a recovery against the shipowner, then 
the shipowner's claim for indemnity should be denied. 

v So, too, if ITO has carried its burden of proof 
to defendant the shipowner's claim likewise it will be 
in favor of ITO. 





You decide fact issues. They are called upon 
to determine credibility. I discuss the matter of credibili 
and observation of witnesses. If any witness is found 
to have falsified anything at any point, they may accept or 
partly accept, reject in part or wholly any testimony of 
that witness. It is not a matter of sympathy. It is a 
matter of sustaining onces burden of proof. 

And I indicate to the jurors that they should 
take their own opinions in thé jury room, not discuss 
them with the other jurors and to retum a verdict they 
must be unanimous. 

I indicate I have prepared a form of verdict which 
contains eighv separate questions which may be submitted to 
the jury which they will take into the jury room and I 
will proceed to read those questions to the jury and give 
the questions to them to take into the jury room and I 
will give counsel copies of the questions. 

The questions which I would give to the jury are 
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here. I have Xeroxed one for each of you, one set of 
questions,and we will ask Miss Kruger to distribute them 
to you. 

There are eight questions. 

MR. TESTA: Before we do that, your Honor, are 
we going to be asked with respect to additional requests 
or exceptions. 

THE COURT: You had your opportunity to make 
your requests and I have ruled. At this point — you mean 
aftcr I finish my charge? 

MR. TESTA: Now you have inaicated what you;: 
charge is going to be. 

THE COURT: And that is what it is going to be. 

When I finish delivering it in the words I used 
to the jury, if you then wish to make any exceptions 
or requests, you may do so. This was given to you so 
you could be apprised of the manner in which I was going to 
approach the caso so you could structure your closing 
arguments accordingly. 

You may be permitted to make any additional 
requests to charge or exceptions. 

MR. STEARNS: With respect to a special verdict, 
may I ask that the question be directed to whether or not 


the jury beiieves an accident happens. This may have 
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some bearing on the third party action because it is possibic 
that a successful defense of plaintiffs claim on legal 
grounds, an accident — will have implications on a third 
party action by a finding by the jury whether this is 
a phony or not. 

THE COURT: I will not change the special verdict. 
You have your exception. Ithink there is enough in the 
charge. The jury can dispose of this case very promptly 
if they find there is no accident. 

MR. STEARNS: That is not one of the specific 
questions asked and I think it should be. 

THE COURT: You may think so and you have 
your exception. 

MR. TESTA: I was under the impression you were 
going to submit questions with respect to the action, 
number one first, then with respect to action number 
two, depending upon what the jury's finding was in action 

number two, but I see you have question number e.ight. 

i 

THE COURT: That is correct, but I did not want to 
have any more problems such as the ones I had in your 
Metistic case and I think that question which will be 
answered by the jury will dispose of any problems of the 
type which arise there. 

MR. TESTA: I have no objection to that question j 
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being asked. I just thought it was going to be asked at a 
different time. 


i 


now. 


THE COURT: No. I am giving it to the jury 


MR, TESTA: I would want a finding on that. 

THE COURT: I would think you would. I don't 
want any more problems of the type which came up in the 
other case and I think the appropriate manner to do it was 
where I have it and when I have it. 

MR. TESTA: I was only objecting to the place 


itself. 


MR. AUSLANDER: Your Honor, I believe I overheard 
you say in substance that a temporary condition would not 
give rise to unseaworthiness which I believe if I did hear 
you correctly goes in the face of the Mitchell case. 

THE COURT: You listen to my charge and if you wish 
to make any exceptions when I deliver it in hac vice, 
you nay do so. 

i 

I think my charge comports with the law in this 
Circuit as I understand it. 

The reason I give you the substance of the charge 
is so you can structure your closing arguments accordingly. 

I will give you every opportunity in the world before the 
jury T.eti. es to make additional requests or exceptions. 
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further question, did the stevedore establish his claim that 

i 

by some conduct on thc defendant's part, that the defendant ' 
prevented, hindered or seriously handicapped the 
stevedore from performing his services in a safe, workmanlike 
manner and that the conduct of the shipowner in this case 
precluded the recovery of indemnity if they find that the 
chief mate was there and present when this whole thing happered 
that he would be responsible for any oil or grease on the 
deck and any unsafe or dangerous condition and that such 
conduct on the part of the safety mate is sufficient — 

MR. STEARNS: That is an absolute misstatemant 
of the law. The law is active hindrance. I know this 
was chargcd in the preliminary request to charge before the 


testimony was in. I would like to formally add that the Coux >- 
withdraw its charge on active hindrance because there 
is absolutely no testimony from anybody in this case that 
could begin to make up a claim of active hindrance. It is 
totally misleading and I ask it be withdrawn. 

THE COURT: You have your exception. 
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We will take a five minute recess and we will 
proceed to the closing arguments. 

It is now 12:35 and under the circumstances, we do 
want to begin these closing arguments and I have xndicated tc 
you, I believe previously, that you can anticipate having 
one half hour each of you which will take the closing argu¬ 
ments for one hour and a half. 

MR. TESTA: Do I urierstand you are not going to 
submit a question to them with respect to conduct of the 
shipowner sufficient to preclude an indemnity? 

I 

THE COURT: I am going to submit eight questions tc 
the jury. I believe they cover the points. I am sure 
each of you would like to have more but at this point, I 
feel that these are the elements of the case and when they 
are taken in conjunction with my charge, I feel the entire 
case will be for the jury. 

MR. TESTA: Just to protect the record, I would 
like to take a specific exception to your Honor's refusal 
to charge they may take into consideration the conduct 
of the shipowner in this case as sufficient to preclude 
indemnity. 

THE COURT: There is no basis in this record for 
that question. 


MR. TESTA: There most certainly is. 
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THE COURT: You have your exception. 

MR. AUSLANDER: Since I will be speaking last and 
I will be speaking approximately if counsel go along with 
their half hour limits, from 1:30 to 2:00 which is rather 
late, the hunger pangs of the jury may take away some of 
the attention. I would ask respectfully that you send the 
jury out for lunch now for 45 minutes and that we start 
right afterwards. 

MR. STEARNS: I have no objection to that. 

THE COURT: Let's bring the jury in right now. We 
will send them for an hour. 

MR. STEARNS: Again for the record, can I except 
to the form of the verdict because it does not require 
the jury to make a finding as to whether the accident 
ever happened. 

THE COURT: You underestimate the intelligence 
of the jury. 

(Jury presenc.) 

THE COURT: Ladies and gentlemen of the jury, 

I think it would be physically impossible to put the case 
into a posture where you could have lunch as I suggested. 

I have had a discussion with counsel and 
they feel and I would agree with their feéling in the 
matter that they would prefer, and I think it is preferable 
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for my own point of view that I send you to lunch now, 
that you take your lunch, it is about 25 minutes of 1:00, 
that you take it now, that you return at a quarter of 2:00, 
then we will begin and what you can expect this afternoon 
is that you will hear each counsel will speak for about one 
half hour, then we will take a short midafternoön break, 
then you will hear the Courc's charge which I would estimate 
would run somewhere in the neighborhood of 45 minutes, 

t 

maybe a little bit longer. At that point the case will be 
given to you. 

I will ask you to deliberate on the case. If 
you reach a verdict, fine. I will not keep you late. 

You are on your second week of jury service and I will then 
bring you in tomorrow to continue your deliberations. 

I think under the circumstances, it makes a 
much greater degree of sense to take the break now. It will 
be a fairly long afternoon and I think if you go out in 
that hour and five or ten minutes that you have until 
a quarter of 2:00, kind of walk around a little bit, 
after you listen this afternoon, you will start your 
deliberations. 

Don't discuss the case among yourselves. Keep 
an open mind on the case. Get yourself a little lunch, 
a lot of fresh air, maybe a little exercise and when 
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you come back here at a guarter of 2:00, you be ready to go. 
( Luncheon recess.) 
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AFTERNOOX SESSION 
1:50 p .m. 

(In the robing room.) 

MR. AU SLANDER: In this charge rcquested bv 
defendant in their additional request to charge handed u P 
this morning, number one, where they cite Rice against 
Atlantic Gulf 5 Pacific Comnanv, the Second Circuit 

case unreported -- 

THE COliRT: It vas a case involving a ladder. 

MR. AUSLANDER: In the enginc room where you vould 
cxpect to find somc oil or grease around and that is 
substantially the holding of the Court. We are now talking 
about other areas of the ship where you would not normally 
expect to find oil and grease on the deck and I think that 
this case is unique on its facts. It is sui generis and 
it does not apply to the case at Bar and a charge in 
the wording as it exists here, I believe is erroneous 
as a matter of lav; and I brinp it to vour attention so 
that asking that you reread the case and be able to 

then pass on my request and objection. 

THE COURT: I did read the case. I read it 

shortly after it came down which was earlier this month 
and I do remember it and I remeiabcr, as I recall it, there 


was grease on a 


ladder and recall - 
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MR. AUSLANDER: In the engine room and concerning 

a seaman. 

THE COURT: A member of the crew, ves. 

I am going to delete this from my charge. We 
do have a somewhat different situation here and I think 
that I will present the charge as I had originally written 
it over the weekend. Therefore, I will rcfusc to charge 
your additional request No. 1, Mr. Stearns. You have your 
exception. 

MR. STEARNS: About the regulations? 

THE COURT: Yes. 

MR. TESTA: I would also take exception to 
that, your refusal to charge. 

THE COURT: You each have your exceptions. 

MR. STEARNS: Your Honor, the Albanese case is 

clear. 

THE COURT: The case itself is clear. I reread 
it again during the luncheon rccess. As a natter of faet, 

I have it with me here right at my elbow. 

MR. TESTA: Is that the Supreme Court decision? 
THE COURT: No, that is the point. I have the 
Second Circuit decision where thev say at page 784, 346 

v 

Fed. 2d at 484 where the Second Circuit savs ordinarily 
such regulations of stevedoring oractices are not relevant 
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to the issues involved in the claim apainst the shipowner anc 
clcarly could only confusc the issue herc, and they po on 
to discuss the particular situation wherc they had a matter 
involvinp the concentration of pas on the vessel. 

Fron that I went to the Sunreme Court decision 

which reversed and reinstated the .iudp.es, trial judpes, 
thc trial court verdict in the case. Obviouslv if this wns 
plain error and prcjudicial, thc charpe would have hecn 
rlain error pr prcjudicial, the Supreme Court wouldn’t have 

reinstated the verdict hel ok. 

1 would State under the circumstances that thc 

Supreme Court left the matter in a somewhat ambiguous 
State. I think after having read both of those decisions, 
Second Circuit and Supreme Court. having shepherdited 
them which I did during the luncheon recess, at the present 
time I am disposed toward charging Provenzo, the Fourth 

Circuit case. 

You have ohjeeted and von have your excentions. 

I think if you take the charpe as I propose to 
give it overall, there are a number of things which balance 
out. The charge is explanatory and I think under the 
circumstances when the entire charge is presented to the 
jury. they will have what I believe to be a good overall 

idea what the law is. 
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I recognize your objection. Of course each of 
you have made your objection to mv charging Provenzo. 

MR. TESTA: Provenzo is not the law in this 

Circuit. 

THE COURT: I recognize what you have said. 

MR. STEARNS: My experience as limited as it may 
be, it is uniformly held not to apnly. 

THE COUPT: I hannen to think that the majority 
reasoning in Provenzo, at least from my point of view, makes 
a lot of sense and it would seem to me that at least from 
the shinowner's point of view, since these regulations 
apply to a longshoreman, basically, that were there to be 
a finding here by the jury, a finding of liabilitv, I can 
tell the shipowner's counsel anyway that I could only forcsec 
indemnification for him. 

As far as the third party defendant is concerned, 
needless to say if he violated the regulations, he 

shouldn’t bcnefit fron it and T just feel on balance the 

» 

way it sets up it is fair and of course ar I have indicated, 
each of you has objected and each of you has an objection. 

MR. STEARNS: As I indicated in my supplement al 
charge »No. 2. Since the regulations are mandatory and 
that any basis of liabilitv established through breach on 
the shipowner's part of a regulation would mean conclusivcly 
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that the shinowner is entitled to indemnitv and I would 

ask that the jury be so charged. 

THE COURT: I wouldn’t charge them as a natter of 

law. 

(In open court , jurv present.) 

THE COURT: I hope you enjoyed your lunch on a ver>| 
lovely day. We are starting a fcw minutes later. Ihere 
were a couple of other matters that counsel wished to takc 
up with the Court. We disposed of those and you will now 

hear closing arguments. 

Each of the three attorneys will be taking 

approximately a half hour se I ask you to sit back, 
listen carefully to what each counsel has to say and 
when we finish the three summations, we will take a short 
break so you can stretch and then you will return for mv 

charge. 

If you would listen closely to each counsel, 
pivc them your undivide.l attontion, 1 thinlc von are 
Corning now to a point in the trial whcre it is very clo^e 
to the end where you will find that a lot of things you 
have heard, maybe some of the points which have been made 
which were not meaningful to you, counsel will try to put 
them in a context where the case will tahe shane as each of 
them sees it and then after that I will charge you, then 


I 
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the case will be given to vou for your deliberation. 

\ Mr. Testa. 

MR. TESTA: Your Honor, Mr. Auslander, Mr. Stearns 
ladies and gentlcmen of the jury. 

We have now arrived at the noint in the lawsuit 
which is known as the moment of truth and a lawsuit is in 
fnct. a search for the truth and t ~t is vhat vou ladies 
and gentlemen are going to have to decidc, just where the 
truth is in this case, because theTe are two sharp and diffe 
ent and diametrically opposed versions of this case. 

Of Mr. Bcrnardini on the one hand telling you 
about a boom cracking, about tiptoeing through spots of oil 
and grease, about slipping, twisting, tripping, falling, 
all kinds of situations calculated to make out a case on 
his behalf against the shipowner. 

As I pointed out to you, he is only suing the 
shinovner in this case, Rederi A/B Saturnus. 

There are two cases hcre and I will discuss 
them separately, and he is making these claims in Action 
No. 1 only agalnst the shipowner. The shipowner denies it. 
Mr. Bernardini is saying in this first case that he 
sustained personal injuries on October 28, 19fi9 and he is 
saying that he sustained personal injuries because of some 
allegcd negligence of the shipowner and because of some 
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alleged unscaworthiness , and he has the burden of proof. 

He must establish that this shipowner was 
negligent and that this vessel was unseaworthy and if 
he does, he is not entitled to anything. 

By the same token, the shipowner has the burden 
of proof in Action No. 2 and his claims have to be cstablishcd 
to your satisfnction in Action No. 2. 

For the moment, I am just going to concentrate 
on Action No. 1. 

You have two different stories. You have Mr. 
Bernardini saying the action happened in one way and 
you have a chief mate who came herc and told you he was 
there and was an eye witness to the whole thing, there was 
no accident, there was no boom cracking, there was no 
oil on the deck and there was no tiptoeing ot tippy toeing 
as the expression was used in this courtroom. 

He told you that Mr. Bernardini came aboard this 
s'nin asked hin where the ladder was, walked around to 

’ I 

the offshore side even though the ladder was right there, 
came back around to the inshore side, came up to that 
pallet walkway, kneeled down and faked the whole thing. 

That is what he told you. You have two diametri- 
cally opposing stories and you will have to decidc who 
is telling the truth. 


I 
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How do you do that? 

You saw '’r. Bernardini , you heard him testify. 

You have to evaluate from his tcstimny what he said, how 
he said it, whether he was truthful , forthright with you, 
and you also saw the chief mate Mr. Stahl testify and 
you have to evaluate his tcstimony, whether he was truthful, 
and forthright. 

There are some other little factors that will 
help you make this decision. There were some reports 
made here. Bear in mind that Mr. Bernardini was oniy on 
this shin for five minutes. He came aboard at 8:45 in 
the morning. The accident happened at 8:50, so this whole 
thing took place in a period of five minutes. He is making 
a claim for damages, for personal injuries that he says 
he sustained to his right shoulder. 

Well, maybe he did, maybe he didn't. Maybe 
he hurt his right shoulder some olace but he didn't hurt 
it on this shin. Maybe lie hurt it in his own house, in :i 
bar and grill in a fight. I don't know, we don't know. 

But I say to you he didn't hurt his shoulder on this ship. 

Mr. Bernardini was in effect an accident looking 
for a place to happen and he came aboard this ship with the 
idea ?n mind of finj&ing a place on this ship where he 
could say an accident happened because he has had 
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several claims before. He knows all about accidents and 
injuries on ships. He knows that vou can sue the shipowncr 
if the accident happens on the ship. You can't sue the 
shipowner if the accident hapnened on a sidewalk or in 
a bar and grill or in vour own house. 

So, he comes un the gangwav and there is the chief 
nnte standing right there nnd he savs, are vou a long- 
shoreman and the chief mate savs no. 

Now, he was there for the ostensible purpose 
of looking for a ladder to go down into the No. 4 hatch 
because he told you lie was an extra man assigned to the 
gang at the No.-4 hatch, and that was the reason he was 
supposed to be on the ship. 

I say ostensible because that is what he told 
you. He was looking for a ladder and here is a man who 
has been a longshoreman for 25 years. He comes up this 
gangwav looking for the ladder which is right there, and 
in 25 vears as a 1ongshoreman, ho knows a ladder when ho 
sees one. It is also in this nhotograph which is 
Defendant's F.xhibit P-l. It is marked with a little X on it 
It might look like a bathroom hamper or footlocker to 
somebody who has never been on a ship, but Mr. Rernardini 
has been on ships for 25 years and he knew that was 
the ladder right there. He was looking for the ladder. 
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from a boom or oil and grease or tippy toes. Unsafe 
passage, that is all he was saying. 

That is only the first three people. Then he 
vent to the timekeeper and here is what he told the 
timekeeper, here is the report, it is in evidence. There 
is nothing in this report about a boom cracking, about oil 

and grcasc or about tinny toeing around through pil and 
grease. 


No. 4, there are doctors he went to. Dr. 
Tagliagambe. Me didn't tell him there was any oil and 
grease or cracking boom and finally Dr. Miglioto. Nothing 
m his report about oil and grease or cracking boom. 

So, when did all this develop? Well, there camc 
a time when Dr. Tagliagambe told him he could go back 
to work on November 3, 1969 and he didn’t like that so he 
went to Mr. Adler to make a case. Mr. Adler of course 
is a lawyer, the same office as Mr. Auslander, and then 
t..e facts started to dc\elnn. 

Why the story about the cracking boom? He is 
coming around the hatch, if you accept his version. He can't 
see anvthing and when the boom cracks, if v 0 u want to 
believe it did, then they have him looking up in the air 
and he can't be looking down and looking up at the same 
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Then when he looks down, here are these grease 
spots suddenly confronting him; whereupon he is up on his 
t°es now doing a ballet dance, the Rudolf Nuryev of the 
waterfront, tippy toeing through the grease spots. Imagine 
him at his size and weight on his toes with his ballet 
slippers trying to avoid these grease spots. 

Then he says he didn't avoid it, he slipped. 

Then he looked back afterwards and he sees the grease. 

What does he see, does he see toe prints? No, he sees 
heel prints. 

Tsn't that amazing. Of course there is a reason 
for that too, because now he is trying to establish that 
he is up on his toes and somebody else walked through 
this grease and therefore the shipowner should have known 

about it, they were on notice and should have done something 
about it. 


Po^s 

whole 


Imagine this, this cleverly contrived story. 

>f r. Bernard in i look elever enough to contrivo thn 

story? Would he think about cracking booms and 


t 


tippy toeing through grease spots so he is up on his toes 
so he can tell you about heel marks later on? He didn't 
tell you what these heel marks said, whether they said 
0'Sullivans heel or had some Swedish name on it or any 
other kind of a name but here is this whole fabricated 
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story about being ur on vour t-npc -..j «. , . 

* . on your toes and somebody elsc beino 

4 O 


down on their heels. 


These ara all things that 1 „ant you to take 
into considaration. Saa if all this adds up to your 


scene. 


Ila than said that ha slippad and twisted and 
trinpad and sunoosadly hit his right shouldar on tha hatch 
coaming whan ha is walking in a diraction that would hava 
his laft shouldar to tha hatch coaming, assuming this 
railing before you ladias and gantlaman is tha hatch coaming.' 

Neverthelcss, he managad to slip, twist, fall 
and still hit his right shouldar, pivot around and hit 
his right shouldcr. 

However, tha chiaf mata claims that ha complainad 

of pain in his laft shouldar. This is anothar littla thing 
that is in evidence. 

Apparentlv for no reason the longshoreman fall 
and afterv.ards ha mada complaints about graat pain in tha I 
left shoulder. An eye witness to everything was Chief 
>'ate Stahl to whom the whole thing seemed to be mere acting. 

He then goes to Dr. Tagliagambe and as I said 
before, after six days, Dr. Tagliagambe told him he 
could go back to work,but he wasn’t happy with that. 

Now, he did go to the Department of Ubor and then 
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is a report here indicating that he might nced some furthcr 
treatment and did get some further treatmcnt. More than 
that, he went to Pr. Graubard. 

You saw Pr. Graubard here. Here is a man who 
examines longshoremen for Mr. AuslanderVs Office. He said 
so, three or fotir hundred times a year, just for this one 
office, and a thousand times a year for all plaintiffs’ 
offices who represent men like Mr. Bernardini. A thousand 
times a year for 35 years, 35,000 such examinations he 
made for the purpose of finding defeets, and he found it. 
That is what he was supposed to do. 

What did he tell us, 17 and a half per cent 
disability to the shoulder. Only two weeks ago he 
testified in a case where I was involved, Mr. Auslander 
was involved and a lawycr put his hand in front of him and 
in five seconds he said you have a 17 and a half per cent 
disability. 

VP. APSJ.ANDHR : I will object to any furthcr 

summat on on this noint on something that might or might 
not have been testified. 

MP.. TKSTA: The doctor testified it happened. 

THE COURT: It is the jury’s recollection 


that governs but it is my recollection that there were a 
series of questions put to Pr. Graubard by counsel 
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relative to a nrior trial during which a lawyer put up 


his hand. 


I will tell the jury right now that it is your 
recollection of what Dr. Craubard said during the course 
of his questions and ansvers which will govern and if you 
have a vague recollection on this particular subject and 
you wish tcstimony read back, you may have it read back. 

The lawyers are giving you their recollection of 
the testimony. The true testimony may be what they recall 
but it certainly can be found in your minds, in your 
recollection or in the court reporter's notes and he will be 
available to you should you have any questions. 

We will leavc this question for you and your 
recollection and ultimatcly for your deliberations. 

MR. TESTA: It is my recollection that I asked 
Dr. Craubard that question and he said yes, he looked 
at Mr. Kimball's hand for five seconds and he told him 

hC !:ad a 17 anc] a half ' ocr disability, in five seconds. 

It is his favorite number, 17 and a half per cent. 

In this case it was the shoulder, not the hand, 
but you can evaluate Dr. Graubard’s testimony and I 
sav to you it should be disregarded completely. You 
heard Dr. Craubard and you heard Dr. Lodico and this man 
was able t0 *° bacl< to work on November 3rd for whatever 
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injuries he may have sustained and again I say to you he 
didn't sustain any injury on this ship. 

He told you he went back to work, he has worked 
ever since and he is working as a longshoreman and that 
he had three othcr accidcnts and bear that in mind because 
you will hear the story how he lost tilne, but from three 
o^-her accidents, not this one. 

So, I say to you there was no accident. Adding 
up all these little factors in this case, the Chief Mate 
Stahl told you what happened. That is the truth of the 
matter. There was no accident. If you believe Mr. Stahl, 
then you should turn Mr. Bcrnardini out of court because 
nothing happened. He tried to fake an accident to collect 
money that he is not entitled to. 


There are two cases here and I have to devote 
some time to this because my client was brought into this 
case by the shipowner and the shipowncr is taking, in my 
opinion, a verv inconsistent and inconpruous oninion. On *lv 
one hand, the shipowner says there was no accident, the 
chief mate said so. We are not negligcnt. The ship was 
not unseaworthy. We are not responsible for any accident, 


but in spite of all that, they turn around and bring my 
Client the stevedore into this case -- 


MR. STEARNS: I don't think that is fair commcnt. 
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THE COURT: I don't think your opinions really 
enter into it and I ask the jury to disregard anything 
relating to your opinion. Fair comment is fine. Personal 
opinions of counsel are not. 

MR. TESTA: The fact of the matter is, they did 
bring my client into this case and vhat they are saying, 
ve vere not negligent, our ship was not unscavorthy, ve 
are not responsible for this accident, but if by any chance 
you 1 ad:es and gentlemen of the jury pare to believe 
Mr. Bernardini's story and even though we say we were not 
negligent and the ship was not unseaworthy, then we would 
like to shift that responsibility to the stevedore on some 
theory that the stevedore did not perform the stevedoring 
services in a workmanlike manner and to that I say hogwash. 

We were on that ship as contract stevedores to 
load that ship. We were not there to perform maid services 
for the shipowner and we did load that ship and we did per- 
forn those services -- 

MR. STEARNS: This is also unfair comment and 
contradictorv to what the law holde on this point. 

THE COURT: I will charge the jury as to the* law. 

I hope counsel will not diseuss the law. 

MR. TESTA: It is our contention we did perform 
the stevedoring services in a workmanlike manner and we are 
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not responsihle. 

As a matter of fact, Chief Mate Stahl told you 
not in response to mv questions, in response to Mr. 
Auslander's questions, that he was responsihle for safety 
conditions aboard this ship. Hc was responsihle for that 
ship and for the deck and I wrote it down, I made corious 
notes. I• o saic! that hc was responsihle to look out for 
safety conditions aboard that vesscl. Hc said that he bad 
specific orders from the company to look out for safety 
conditions on that vesscl , and in response to a question 
hy Mr. Auslandcr, he said that if therc was anv oil and 
grease on the vessel , any unsafe condition and hc didn't 
do anything about it to correct it, that he would he 
responsihle for it, hut in spite of the fact their own 
mate said that it was the shipowner' s resnonsiMlity, is, 
the chief mate's responsihi1ity to look out for safety 
conditions, they now would like to say that it was the 
stcvedore's rcspons i b i. 1 i ty . 

We should have done something about their ship. 
Bear in mind, Mr. Stahl told you that thesc hatch covers 
were greased by the carpenter, that it was done at sea 
and he showed you, they have a little grease injection 
gun. He said they greased it at sea and T asked them, if an 
grease spilled whosc job would it hc to clean it up and 
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he said the carpenter. 

Nevertheless, they are now telling you we should 
have done something about this and I say that we did 
everything we were supposed to do. We lived up to our 
contract to the letter and we performed the stevedoring 
services in a workmanlike manner. 

Mr. St ali 1 al so told you that they washcd down 
the deck on Saturdays. They gavc the ship its Saturday 
night bath the Saturday before and I made a note of that, 
too, because here is a man who accepted the responsibility 
of seeing that this ship was safe, accepted the fact 
that he was told to watch out for safety conditions of it, 
accepted the responsibility, told you that they washed 
down the deck, they cleaned the deck. 

So, you have a sit ation where if by any stretch 
of the imagination, and I can't see how you could, but if 
by any stretch of the imagination you believe Mr. 
Pernardini's story, then the chicf mate should have done 
something about it. Me told you he was right there. Me 
was sunervising the opcnirg of four hatches and he walked 
around that No. 4 hatch four times, 8:00 o'clock, 3:15, 

8:30 and 8:45. Me didn't see any oil and grease, he didn't 

% 

slip on any oil and grease. 


He told you he did not see anything unusual about 
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that pallet walkwäy, and if hc thought it was unusual, he 
would have had it removed. He said it was done like that 
all the time in order to put pallets down. 

Now, wc had some discussion about midgets in 
this case and Mr. Auslander will tell you if there were 
midgets they couldn't see over this coaming, but you look 
at the pictures and see vhv they couldn't see over this 
coaming. Thev have to look straight down into the hold 
and the average man is not too tall and as a matter of 
fact, the testimonv was that it was a short man who was 
the signal man here and that is the reason they had the 
pallet walkwav so you could raise yourself un a little 
bit then look straight down into the hold. 

Nothing unusual about that, nothing unsafe, nothin 
dangerous or improper or unworkmanlike. 

Captain Wheeler told you that. Here is a man 
who has been around for a long period of time , 30 years 
at sea in the stcvcdorir r ' busincss and ho told von th.oro 
was nothing unsafe, unworkmanlike about this pallet plat- 
form and I say to you ladies and gentlemen, if by any 
stretch of the imagination you believe Mr. Bernardini's 
storv and vou decide he is entitled to some monev from the 
shipowner, they are not entitled to get that money hack 
from mv Client because my Client did not do or fail to 









rkrf 97 


647a 



do anything which in anv manncr could havo contributed 
or caused this accident. Thev accepted the rcsponsibi1ity 
for the safety conditions on this ship and they can't now 
shift that responsibility to ny Client. 

We did eveirything we were supposed to do. We 
were supposed to load the ship and we loaded it. If you 
want to bclicve there wr.s anv oil and grease there, fbie r 
Mate Stahl should have done something about it. He was 
standing right there and he walked around the hatch four 
times. If he saw any oil and grease, he should have 
rcmoved it. 


If you want to believe there was anything wrong 
with that pallct walkway, Chief Mate Stahl was right 
there and should have told him to remove it and he didn't 
because there was nothing wrong with it. T t was perfcctlv 


proper, usual and custonery, nothing unsafe or dangerous 
about it. Me didn’t do anything about the oil and grease 
because there vasn't any oil and ;rease there. 

I am onlv saying this to you in the event you 
believe this story and there was oil and grease there. 

If there was, it was the shipowner's duty to 
clean it up and there was no ncticc to anybody in this 
case about there being oil and grease. 


Mr. Hernardini couldn't get on that witness 
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stand and say that grcasc was therc for a half hour or 
an hour to establish that somebodv knew sonething about 
it and should have cleaned it up so he comes up with this 
story about seeing hecl marks. There is no indication that 
anybody, the shipowner, the stevedore or anybodv knew 
about oil and greasc or had anv onportunitv to do anything 
about :t and as far as the walkwav is concerned, therc 
is no indication that there was anvthing wrong with that 
walkwav or that anybody should have done anvthing about it. 

I say to vou, ladies and pentlemen, in the first 
instance your verdict should be in favor of the defendant 
against the plaintiff. Mr. Bernardini has not established 
any negligcnce, he has not established that the ship 
was unseaworthy. He has not made out any kind of a case 
so that your verdict should be in favor of the shipwoner, 
but if by any chance you decide he has made out some sort 
of a case to your satisfaction and you decide Mr. Bernardini 
is entitlecl to some "oney from the shinowncr, and t c <r , v to 
you again, that shinowncr is not cntitled to get that moncy 
back from my clicnt and I ask you to bring in a verdict 
in any event in favor of my Client, ITO. 

You vill be given some questions. judge Ward 
is going to give you some questions about whether the 
plaintiff has established or made out his claim that the 
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defendant was negiigent and I say he hasn't. 

You should answer that question no in my opinion. 
And you will be asked whether he has established his claim 
that the vessel was unseaworthy and I say to you he hasn't. 
And furthermore, you will be asked whether the stevedore 
performed in a workmanlike rcanner and I say to you the 
stevedore did nerforn in a workmanlike nanncr and is not 
responsible for anv condition aboard this ship and I ask vou 
again to bring in a verdict in favor of my Client, ITO. 

MR. STF.ARNS: Your Honor, Vr. Auslandcr, Mr. Testa, 
ladies and gentlemen. 

First of all, this case has now gone on for quite 
an extended period of time, in part because of the fact 
there have been two lawsuits. 

The first thing I would emphasize to you, 
lawyers do things in the hvpothetical and no lawyer who 
knows what he is doing ever presumes on a jury verdict. 

The fact that T an claiming over, as I ar 
entitled to do against ITO in this case, is no expression 
of any lack of confidence by me of the testimony we have 
presented here today but this is something we do as a 
matter of course hvpothetically if through any stretch 
of imagination you believe that Mr. Rernardini is entitled 
to any money here, and this deals with a matter of monev, 


* 
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Mr. Bernardini is seeking money. 

There has been a sharp clash in the evidence 
you heard durirtg this trial. Mr. Bernardini testified first - 
he has the burden of proof -- and he testified to an aocident 
moments aftcr he got on the snip the Svensksund. 

Ilis attorney drew this picturc and drew this 
lighter outline which extcnds all the way around to 
aescribe the path Mr. Bernardini had taken. Mr. Bernardini 
himself drew the heavier line that appears on here 
and his testimony is this: That he was not a regular member 
of the gang. ile was assigned to the shin and got there 
at about 8:45. He came up to the gangway, got to the ton, 
looked and saw the mate. 

Now, as I remember his testimony and it is difficult 
for me to trv to recount it hecause it was so conTuscd, 

I feel. As I remember it he said the mate was about two 
feet away from the head of the gangway and I think he 
said soncthing about not kaving a picture or a endera 
v/hen I asked him to be more specific. 

The mate testified the gangway was about 25 feet 
away from the aft bulkhead of the midship housc which has 
been explained to you as here. 

In any event, he traveled along, walked up to the 


mate said, are you the hatch boss, as I remember the 
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testimony of the mate and the mate said no, ho also said 
he v/as not in uniform, then he started offshore. 

When he went offshore, he walked through the 
area that is shown in Pefendanfs Exhibit D-l. 

Now, Mr. Bernardini testified, I think, if I 
remember his testimony, there was absolutely nothing in the 
area. Mc also testified beforc he was shown this nieture 
in response to a question I asked him, that the ladder 
he was looking for, the ladder into the hold looked somethint 
like a bathroom hamper. Tn other words, it had walls and 
a lid that flipped back. He was asked that before he 
was shov/n this photograph. 

I suppose if T was elever and looking at it 
now, I would say it looks more like a steamer trunk, but 
this is a fairly reasonable representation of the bathroom 

i 

hamper with a lid that flips back. 

He v/alked right by this, right by that, 25 years 

a longshorepinn, 25 vpars clinbing into hclds hv ne ans r > r 

I 

ladders. 

Why did he walk by it? He wpt :nd to go over 
on the other side and find ont where the ladder was. 

He said there v/e re two types of ladders. There 
was a coaming ladder which is affixed to the inside of 
the coaming, which is nothing but the Avall around the 
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hatch so v;ater and people wouldn't fall in and there are 
escape hatch ladders or ladders shovn in tho form herc 
and on that photograph. 

Now, he said first, Virtual ly the first thing he 
testified to as irrelevant was that the hatch coaming 
was about three feet high, then asked to describe where 
it vas on his body. !Te pointed hcrc. 

That was the initial contradiction. In anv 
event, it is clear from these photogrnnhs, from two photo- 
graphs hov high this coaming is, because in this photograph 
which is T.xhibit n-1 again, the nan is in the background 
sianding against the rail of the shin and you can pretty 
well estimate how high this coaming is from his relative 
si ze. 

Defendanfs Exhibit D-6 shovs another man which is 
again useful to estimate the height of the hatch and there 
he is right there in the corner. That is when the last 
hatch cover is bcing talen off. 

It is quite obvious from this fchotograph and this 
one too, that somebodv walkinp up to the edge of the coaming 
can see whcther there is a ladder against this vay, that 
way, this vall or that vall. 

First he claims he was looking for the coaming 
ladder, then he said perhaps he wasn't looking for the 
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coaming laddcr hut the facts are he \osn't looking for anv 
ladder at all because he knew where ^the ladder was. 

The fact that Mr. Bernardini forgot and there 
is no question he did forget, the phvsical arrangement of 
this ship is a lapse of memory alone is not significant. 

He said without eouivocation he walked along, turned this 
corner, the uppcr aFtcr corner on this diagram and valkod 
within a foot of the aft coaming, with that coaning on 
his left. 

Quite ohviously he can't do that. So vhat, he 
made a mistake, but that is only significant and it is 
terriblv significant in considering Mr. Bernardini's 
explanation for vhv he vas valking around. He vas looking 
for a ladder and made Captain Stahl drav a diagram and 
there is no question he valked around this vay because 
the mate was here all the time, he walked completelv 
around the noondeck, all the way around here and fantain 
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without seeing the photographs. 
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Is that at all plausiblc, vet that is not tho 
most implausible thing you havc hcard during this trial? 

When he made this turn, whcn hc walkcd around 
here and got to point Y a foot or two from tho corner, 
that would be the inshore aft corner, at that point he 
savs he hears a cracklc. Somebodv fixing the boom. Hc 
looks up. Ile continues walking. It was read to you by his 
attorney from the transcript of his deposition that he 
Kalked 10 feet tov/ards the nallets and thcn he indicates 
that things hanpen too fast, that he didn't see the grease 
or maybehe did see the grease and couldn't do anvthing 
about it but in any event, he was up on his tiptoes. 

I read to you his prior deposition testimony in 
which he testificd that he Kalked dodging the spots of 
grease on his tip toes all the way up. 

That is absurd. Further, as he gets here dodging, 
tiptoeing and as he comes around with the coaming of 
the ship on his loft, and by the way, this coaming has 
a lip which again is shown in Defendant*s Exhibit D-l 
right here, this is what I am speaking about and I referred 
earlier to the lip that appears on the face of the jury 
box, it is shown right along here. It is recessed somewhat 
as seen from the picture. There is a lip on this counter. 
The mate said it goes all the way around although this 
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picture is not of the sane area, what we are tnlking about 
is over here. 

In any event, he is walking along with the coaminp 
to his left, with the lip four or five inches out here. He 
is tiptoeing through the grease. He slips, he trips. 

Is that physicallv nossible, slips, trips, twists, falls, 

* 

strikes his right shoulder against the coaning and sustains 

no injury to his head. 

Is that physicallv nossible? Is it phvsically 
possible that sonebody can have that tvne of accident? | 

Didn't Mr. Rernardini testify to a physiead 
inpossibilitv? Wiere on his shoulder had he sustained 
the accident. 

Not at the noint of his shoulder, here, but 
the Judge I renember referred to it is the collar bone 
after Mr. Bernardini nointed to it but how can you walk 
along, slip, twist, sustain an injury here? It would 
requirc the nan literal ly to fall un. he are tal! i v. g abr;:t 
a physical inpossibil i ty. 

Captain Stahl testified without eouivocation , 
without contradiction the verv best he could in a language 
not his native tonguc and he said to you without eouivocati or , 
this nan laid down on the pallets. 

Thcre is in cvidence and T an sure Mr. Auslander 
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as is certainly his right, the report to the owners in 
which the captain stated apparentlv for no reason the 
longshoreman fell and that is the word he used in 
this report, on the walking board and then he savs I 
witnesses everything, the chief mate Mr. Stahl to whom 
the wholc thing seemed to be mere acting. 

Nov, the ship's officers are not 1 avyers arv 
are not hcld to precision in the usc of words that a lawyer 
is and the fact that he used the word fall instead of 
laid down as he testified to is totally insignificant. 

What notive would Captain Stahl have to come 
to court during his vacation. He wants to go homc 3,000 
miles to Sweden, his homeland, to tell you a lic in this 
case? Why in the world would he do that? 

There is talk about what the responsibi 1 i t ies 
were that Mr. Stahl had on the ship, safety responsibilities 
whatever. 

y,'e sav this. Mr. Craziano snid that he r il1s 

out hundreds of accident reports each year. Mr. Bcrnardini, 
according to the doctor who treated him, had a contusion, 
an abrasion, a sprain consisting of some stretching 
of the muscles of the shoulder which disabled him in 
the doc.tor's opinion from Octobcr 2fith to November 3rd. 

What reason? This kind of case for an owner who no 


* 
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slipped and he tripped over the pallets. 

Now, when he first reported this accident to thc 
officer, he said unsafe passage. There is a pallet four 
inches in the way, it is unsafe. He can't walk over this. 
That is not a particularly good story because of the con- 
tributory negligence. 

Now, assume, just for the purpose of argument , 
there is something wrong with having a pallet lving 
on the deck four inches high, Mr. Bernardini cannot be 
reasonably asked to step over that. he trips on that, he 

is guilty of contributory negligence because even if vou 
believe -- 

MR. AU SI. AN DEP.: I will obiect to what counsel 
is stating as his interpretation of the law. 

THE COURT: The law, ladies and gentlemen of 
the iury is the province of the Court. It is my obligation 
and I will ful fil1 my obligation by instructing vou in this 

I 

court. . 

i 

However, I note from my own experience there are 
occasions during summation where counsel will touch bricflv 
on matters of law. I trust nonc of the counsel will impingc 
substantially on the Court's function. 

MR. STEARNS: You mignt consider if you believe 

| 

there was something imnroper about this, vou might inou:rc 
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what about Mr. Bernardini's contributory negligence, why 
didn't he sten on it and over as most people are canablc 
of doing, certainly a robust man like this man. 

So, the pallet story is not good enough because 
it enormouslv, in my belief, imnunes to Mr. Bernardini 
and contributory negligence. 

Tvo things vore later brought into the c a se to 
excuse Mr. Bernardini's contributory negligence and again 
I say that contributory negligence follows after the 
finding of an accident; and that is the cracking of the 
boom and the second thing is the grease. 

Mr. Bernardini comes to you with a story of slippi 
and twisting because he can't stand the story of unsafe 
nassage, tripping over the pallet because of contributory 
negligence. There was no grease on the deck. Mr. 

Rernardini did not say there was ?ny grease on the deck. 

He did not tell the mate, he did not tell the foreman, N 


111 c picr 


superintendent, tho tino^eeper, vbether the 1 


anv grease on the deck. His story was unsafe passage. 

For cxample, there was no grease on the deck. 
That is why the grease is ir. the case in my vicw. 

Mowever, if you accept every word the olaintiff 
says, and again I cauticn you this is not an expression 
of any lack of confidencc on ny part, if you believc 
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an accident, if you believe grcase, if you believe a nallet 
creates an unsafe passageway, then you must believe 
contributory negligencc and an enormous amount if this 
accident hanpened, if Mr. Rernardini in broad daylight 

t 

is walking through a relativcly vide passageway, could 
sce in front of him, was no longcr obstructed by cracking, 
what percentagc of t lic cause of that accident is bis 
own fault and an enormously high per cent. 

Now, as ^ar as the jury is concerned, T sav nothins 
more than what Mr. Testa said. Dr. Tagliagambe trcatcd 
the man. I think he tcstificd on the .‘Sist, which I thinV 
was Friday, about that time, he said that he thought 
Mr. Rernardini would be able to go to work the next Monday. 

Ile saw no' hing later to change that opinion. He was the 

I 

treating doctor and said thcre was no permanent injury 
involved to this type of accident, the top of a shoulder, 


scratches, some stretching of a muscle does not nccessarilv , 
result in a nerniancnt injury, ho said so. 

I 

Dr. Lodico testified that after two vears aftcr 
this accident, there was no permanent injury. There is 
not even a legitir.ate six wcek period of disability. Dr. 
Tagliagambe testified candidly said this man could go 
back to work and nothing he has secn changed that opinion. 

As I say, thrce , four, five, six davs ovcr work, 
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the mate is over here from Sweden to tell you an untruth. 

I ask you to listen to the Judge as to the 
law. The Judge will explain to you what the duties of 
the stevcdore are in a circumstance like this again to 
a quest.ion way down the road after you considcr whether 
there vas an accident here , 

The evidence is ahsolutcly overwhe lming. There 
was no accident. A man testified who has a reason to 
misstate his testimony, Mr. Rernardini. He has a direct 
financial interest in this proceeding. 

A man testified without any motive. Ilc no 
longer works for the ship company. lie came all the way 
from Sweden - - he didn't come all the way, he works here. 

Mr. Bernardini's story is inherently fantastic. 
He contradicted himself, he gave evasive answers throughou 
his test’mony and he desc.ribed an accident physically 
which could not have occurred. 

The faet is in this court and proceeding <*or the 
length of time it has is not significant. Nobody reviews 
the faets of this case before you do. Not Judge Ward, 
not any other member of this court. The decision on 
this case is yours and it has not been prejudged. 

Thank you. 

THE COURT: Mr. Auslander. 
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MR. AUSLANDER: If your Honor please, Mr. 

Stearns, Mr. Testa, Madam Eorelady, ladies and gcntlemcn. 

There has been a lot said by Mr. Stearns and 
Mr. Testa, things which not only do I tahe issue with but 
upsct me greatly and I will tell you why. 

MR. TESTA: I can’t hear you. 

Mg. AUSLÄNDER: SL t over ho re then. 

THE COIJRT: I can't hear you, either. 

MR. STEARNS: This to me is not fair comment. 

Mr. Auslander is going to comment on his personal reactxons 
on something that Mr. Testa and I have said in pcrformng 
our job. 

THE COURT: Just as I am sure I indicatcd to 
counsel ,reviously, counsel's personal feelings are no part 
of this court. 

I would appreciate, though if you wou!d keep your 


voice up. 


V R. -\USL WDER: Evorythirf. t.’'at plns l’a’'i 


on the defendant is a clearlv contrived story. Those ue 
the vords both counsel used as if it was rehearsed. 
Evcrything which shows that the ship was unseaworthy or 
that the company was ncgligent is a clcverly contriveo 
story. What they are trying to infer is that the attorncys 
induced fnbrication, that was the vord that was used, 
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asked the man to lie, saving things about our Office that 
in the courtroom he can say but oncc walking outside 
would be onen to charges of slandcr. 

I don't impune any counsel. I may not agree 
with their Client. I nay think that their Client is not 
oringing you all the evidence, but I don't say that somebody 
put somebody clse up to co re into this court to t c 11 lies, 
to fabric.ate on the witness stand. 

Who are we dealing with? Mr. Bernard ini. You 
will hear the Judge tell you about the reasonable man, 
and that is the reasonable rnan in his walk of life, not the 
reasonable attorney ard he be looks at things, not the 
reasonable court reporter or Judge or the reasonable 
longshoreman with an eighth grade education. A simple 
family man supporting his wife and children, never 
been in trouble with the law,unsophisticated. 

That is the man that you are dealing with, 
that is the r.an you have to keen in your r.ind whor -'u 
to what he said and how h? said it. 

They make great argument about it being imnossibl 
to walk around that hatch. Agreed. Pontoons, if up, do 
present an obstacle; but let's look at all these faets. 
l\'e know and nobody denies that this man was on the ship 
one time that morning, has never been on the shio since, 
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was on that ship for a minute and a halt, and now he comcs 
in and savs that he walked around the hatch. 

Ladies and gentlemen, do vou remember the first 
day that you came into this courtroom and you wcnt out 
for lunch. You had bcei» here I don't know how short a 
period of time. You went down the elevator and came 
back and I hannen to he sitting by t ho doorway and n preat 
many of you came up, you didn't know where to go and I 
nointed out like this; dc you recall that? 

MR. TESTA: I don't think this is proper comment. 

THE COURT: Let's get on with it. 

MR. Al!SLANDER: I am trying to show you memory. 

If I ask you without looking up hcw many lights are in this 
courtroom, you have been sitting here all day for a whole 
week, do you remember? That is what we are dealing with. 

The fact that the man says as he now recollected 
it that as he came around the hatch, instead of coming 
around the outsidc of the noon deci;, that i sn' t the reason 
to throw him out of court and sav that he is a liar because 
it doesn't really matter whether he clinbed over, threw 
over, walked through. What is important, and what even 
the mate admitted to, the man came on, walked right nast, 
had him in vicw foT about 30 seccnds and the ncxt time 
he saw him he is coming around the hatch. Maybc 30 
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seconds to a minute later at most. 

To make so much about a phvsical impossibili ty 
and that he didn't know what the nictures werc goinp to 
show, I agree with you, but that doesn’t make the man out 
to be a liar. Remember, on this question of nroof as the 
Judge is going to tell you, I on behalf of my Client don ’ t 
have to convince you of anything bcyond a reasonable doubt. 

MR. THSTA: Now he is getting into the nrovince 
of the Court. 

MR. AUSLANDHR: This is fair comment. 

TI1F. COURT: It isn't, really. I will charge 
the jury on the burden of proof and the standard of nroof 
in this case. I think it is better you spend vour time 
commenting on the facts and the evidence. 

MR. AUSLANDHR: I will try. 

This is just an attempt, one of their attempts 
to cloud the issue and raise otber issues to take 
your mind of r the ma in clain. 

The mate says and this is imnortant, that when 
he came areund the man looked up and looked around. l\ r hy 
did he look up and look around? Recause he heard the boom 
being adjusted. The mate himself admitted that there 
was somebody on the offshore side adjusting the boom. 

This isn't something that attorneys fabircated. 
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The mate said that the nan vas in nlain view, 

I was lookinp at hin, and "r. Rernardini said that, 
this nan was facing me. 

f.ct nc ask you somethinp, ladies and gentlemcn. 
The inference was that this nan was an accident looking for 
a place to hapncn. That is a crime. It's a fraud. 

Ho you really think that sonebody is going to have an 
accident or make believc he is having an accident in full 
view of the witness? 




I asked 

the mate 

, were 

ou hiding, were you 

behin 

somethin 

g? 







Maybe he was nut 

the wav 

so Mr. Rernardini 

didn ’ t 

sce 

him, 

so he dei 

cided to 

take his 

fall, but the mate 

s a i <1 

no , 

I an 

st and ing 

there in 

full vi 

ew 20 *ect away. T 

am 

20 

feet 

away ^rom 

you now 

and if I 

am 20 feet away from 

you 

and 

you are 1 

ooking at 

me and 

I 'am looking a t you 

, am 

I going 

to start 

kneeling 

down and 

laying down ripht 

in 

ful 

view and say 

låter on 

that I 

had an accident? 



Hoes that make sense to you; not to me. Nobody 
does things like that and tries to get away with it. 

The mate savs that the man knelt down, then laid 

down. 


His statcment; Fell unon this walking board. 
I asked him srccifical1v, 1 knew he had somc 
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problem with English, do you know thc difference bctween 
laid down and fall upon ; yes , I do, he said. 

Ho you know the difference bctwcen knecl down and 
fall over; yes, I do, he savs. 

He also said that the man didn’t make anv 
complaints of pain. He had no pain and the statement savs 
made complaints about great pain. 

MR. STEARNS: Would you read that correctlv. 

HR. AUSLANDER: Would you be quiet. 

THE COURT: The jury will have the onportunitv to 
see the statement. 


MR. 

AUSLAN 

DER: And I 

said to 

him 

do you know 

thc difference 

about 

compalints 

of pain 

and 

no pain and 

he said , yes , 

I do. 

He didn’t 

even get 

the 

shoulder 


right. 

Mr. Bernardini’s story is consistent all the way 
throuph. As he came alonp that inshore side, the man 
who was workinp the boom nullinp on it, the cracking noisc. 
The mate said that when von pull on it you will hear 
a noise. It is a crackinp noise. When you are bringing 
over cargo and you are moving tnings around and booms 
can fall, you look to see what is poing on and that is vhat 
he did, a rcasonaMc act. He savs evervthinp is okay, 
he keeps on valking and bcforc he knows it, he sees 
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snots of preasc so ho does try to pet around it. IVhat you 
and I vould do you are valkinp in an area and all of 
a sudr.en you are confronted first with snots of oil or 
erease, you trv to dodpc it hut he couldn't and hc 
slipped and vhen hc slinned, he fell fc .'ard. I!e lost his 

j 

balance, he told vou, and he trinned over these pallets 
and vhen lie tripned over these pallets, he fell in a 

« 

tvist inp motion. 

j 

K! r. Stearns nade preat to do how could you hurt 
the ton of vour shoulder? It nuzzled me too until Mr. 

Stearns asked his own mate what is stickinp out from here 

and tiv.» nan savs it is a flanpe cominp out about four 

( 

inches. 

I 

If vou have a flanpe cominp out about four inches 

| 

and you fall into it, vhat are you poinp to strike, the 
ton of vour shoulder, exactly what the man said happened 
to him. 

There vas talk about photopraphs. They had 
to brinp in photopraphs premarked with an X. 

This wasn’t marked here in court. They vere premarked with 
an X, Whv? So counsel himself vould know where this laddar 
vas. 

»IP , STHA^XS : T^at is absolu^elv not ^air comment. 

TI1P. rOUP.T: I don't -eally think that is 
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appropriate. The jurors could looV at the nhotographs and 
nake their oviv cvaluations from them. You nav assist 
then in this regard. 

\ip. AUSLANPFP.: Somcbody marked these photogranhs 
hefore thev were brought into court. They vcre not marked 
by tbe witness. 

You look at this, does this look like a ladder 
to vou? T don*t care whcther a nan is a longshorenan 
for 100 years. He vas looking for a coaming ladder and 
that is vhat he said and he valkcd right past it. We 
don't even know whether this thing was open or not. He 
said he didn't notice it. I subnit to you, ladies and 
gcntlcnen, if you are valking over here on the offshore 
corner and you ask somebody -- I am sorry, and you are 
valking over and you don't see a ladder and you look over 
the side and you don't see a coaming ladder and you see 
soneone standing and you walk right by, you wouldn't even 
know that is an opening for a ladder. A perfectly consistenl 

story. 

Mr. Stearns is saying in these pietures here 
is soneone standing alongsidc so you can see hov high the 
coaning is. If the coaming is only that high up to this • 
man's vaist, whv do you have to stand on something cl se 
to look over it? 
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When you valk out of here, walk alongside this 
railing and casually look ovcr. Can vou sco whcthcr vou, 
as short as some of thcse ladics aro, whcthor you havc 
to have something to stand on to look ovcr thc side. 

Thev are trying to sav that cargo nav be loaded 
close to the odge so vou have to neer ovcr. fargo is not 
loading close to the edge. If it is, it vill bang into it. 

MR. TF.STA: Thore is no testimonv in this case 
as to how cargo should or should not be loaded. I think 
this is unfair conment by counsel. 

THE COURT: I think this is within the realm 
of fair conment and I-will allow it. 

MR. AUSI AXDEP: As I rocall the testimonv there 
were questions asked of the mate or the expert whether 
you have to look over vherc cargo is loaded aad I think 
Mr. Stearns said if you want to get cargo into the 
wings don't you vant to load it as close to the side as 
nossible. 

THE COURT: I,et's get on with it, not the 
commentary. 

MR. AUSLANDEP: Common sense tells you you are not 
going to land cargo right next to this metal wall because 
when it comcs dovn it might swing and hit sonething and 
when you land it in the middle, that is 5, 10, 15 feet 
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when these wheels are greased and thcv are opened and closed 
with the wheels turning, some dröps are going to fall 
off on to the deck right alongside and that is exactlv 
where they cane from. 

Picture in your mind if you took a rollerskate 

i 

which is a whcel -- 

MR. TESTA: There is no testimony in this casc 
about vhere any of the allegcd grease came from and this 
is an improper inference for the jury to draw. 

THE COURT: You are entitlcd to argue that 
the jury should draw an inference as to placement from whero 
it was placed to where it was found and they have a right 
to accept or reject. inferenccs. 

MR. AWSLANPER: If you take a rollerskate whcel 
and oil it such as these are wheels and they are rollinr 
back and forth and spinning, drops can come on the deck. 

I don't know if that is where it came from but as 
I say, T don’t have to prove where it came from. It was 
there. 

There are regulations that the Judgc is goinp 
to tell you about, specifically -- 

MR. 1F.STA: I will object to any comment by 

counsel. 

MP. APSLAXPER: I can't diseuss the regulations? 

i 
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THE COURT: The Court will takc judicial noticc 
of the regulations. 

MR. AUSLANPER: Tan I read the rcgulations? 

THE COURT: You can't. The Court will read the 
rcgulations. 

MP. AUSLANPER: I.istcn to the regulations that 
the Court will read to you. One concerns itself with 
slippcry conditions -- 

MR. TESTA: Obiection. 

M,P. AUSLANPER: It is fair comment. I am not 
Roing into the merits. 

THE COURT: You are not to read them. 

MR. AUSLÄNDER: T am not. 

THE COURT: Maybe a brief comment and get on 
with it. Pon't do by indirection what I told you not to. 

You know how I am going to charge the iury. 

MR. AUSLANDER: One regulation deals with slinrery 
conditions -- 

MR. TESTA: Objection. This is an outright 
disregard of the Court's direction. 

MR. AUSLANPER: I am not reading the regulations. 

T am advising tlie jury what our claim is. 

MR. TESTA: You were told not to. 

THE COURT: Proceed. 
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MP. AUSLÄNDER: One regulation deals with slinperv 

3 

conditions and I ask vou to listen to how the regulations 

4 

re ads . 

5 

Artothcr regulation deals with stunbling hasards 

6 

and I ask you to listen to what happcns, to that particular 

7 

portion and another regulation deals with eouinment 

8 

when not in use, what should be done with it. 

9 

These regulations are made bv the Department of 

10 

Labor -- 

11 

MR. TESTA: Objection again. 

12 

THE COIIRT: I will charge them this. 

13 

MP. ADSLANDEP: The regulations as far as I am 

14 

conccrned -- 

15 

MR. TESTA: Objection to what is taking -- 

16 

THE COURT: He is withdrawing that comment as 

17 

far as he is concerned. 

18 

MR. ADSLANDER: Regulations are not to be 

19 

ignored. They are made for a snecific purpose. Thev don't 

20 

make regulations for the fun of it. Are you to believe 

21 

a so-called exper£ that comes in who hasn't worked on 

22 

» ships since 1953 and says it is the custom and practice 

23 

on all the ships he goes on to see these walkways constructe ! 

24 

on the shins? 

25 

Listen to what he said and remcmber what the 
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Whether or not these walkvays, these voodcn 
boards can go over the deck. 

''hy ve vant the decks clearcd? A verv 
important reason. When men are vorking on decks and cargo 
is commg overhead, hundreds of thousands of nounds and 
lines and they have to pull and vank and so forth, their 
attention is rivoted above and if they have something 
they could stunble over or slip over when it shouldn't 
be there, that could make for a very hazardous ship, so ve 
have regulations specificallv passed. 

He says that lie needed these valkways to look 
over and Mr. Stearns or Mr. Testa said I talk about midgcts 
I am not talking about midgets.I am talking about the 
normal person. The normal person did not need on that 
ship vhere the testimony vas that the coaming vas betveen 
three, maybe four at the most feet high, that the rail 
even less; did not need anything to valk over to obstruct 
that deck in order to do the job that thev vanted to do 
and it ivas there for tvo the mate sav it, he knev 

it and he left it there. 

I subrnt that the mate came in trying to nrotcct 
hinse 1 f. ! r e failed to safeguard the ship and he left 
a dangerous and hazardous condition there. H e adnittcd, 
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and hc made notcs on this, the con^anv vill kold re resnon- ! 
siblc for safetv conditions. 

Your Honor, T bnvc lind a lot of internet i ons and 
I ask that I be river, extra leevay. 

THE COURT: Proceed. 

| 

''P . AUS LAN'DER : Hc said he would ko responsible 
for the conditions. He would bc blaned if something vas 
vrong, he would be beld by the company if anyone got hurt 
and it was his job to clcnn un the conditions so he savs 
that nothing vas wrong. He didn't see anvthing dangcrous. 

I don' t thinb that that is prooT that nothing vas 
there. I thinb merely it vas proof that he was negligent 
in taking care of it. 

He never told anyone fron the stevedorcs that 
this man vas a phony. He said. that he told the stevedore 
boss and he told this one and that one vhcre are thcv, 
only the timckeeper was brought in -- 
MR. TESTA: Objection. 

THF. COURT: I thinb under the circumstances, sir, you 
bnov the reaching pover of subpoena, do you not? 

VR. AUSI.AXPF.R: Yes. 

THF. COURT: Let's get on with it. 

rv. All S! AX PER: T didn’t bring in those men. 

I admit it. I didn' t thinb they ve re going to refute 
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"r. Bernardini's story. 

**R. STEARNS: Your Honor -- 

THE COURT: That is the second tine in thc last 
t ko or threo minutes vherc vou have said vhat vou think. 

It seens to me I have said enough to all counscl relative 
to thcir personal oninions. Let's get on with it now. 

MP.. AUSLANPHR: The mate makes itp some kind öf 
statement t-hat he says he made an abstract and he made a 
draft but he didn't nut it into the logbook, the official 
logbook, he forgot. He didn't have time yet he had time 
to make the drift, the abstract but he never had time to 
make the logbook entry the next day. 

I submit that he was afraid to make a logbook 
entry, an official clocument, so he makes un something 
like this. 

ket me go into the medical portion and ve vill be 

finished. 

After the man fell down he vas sent to the comnany 
doctor and I sav company doctor. Why do I say it? 

Despite the faet there mav be a panel of six names on 
the wall of the office of the timekeeper's Office to send 
the men to, thev are all company doctors. This doctor 
had his ovn slin there ready to be signed and sent. 

T le savs to thc nan, go back to vork in three 
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davs. Me treats him for contusions, snrain and abrasions 
but ho sent him back r i oht awav. IVhy does hc send 
him back right avay ? The comnanv doctor vants to get 
him back to vork, but fr. Rernardini goes to his lavvcr, 
a normal thing. T sav to vou thank goodness for indencndcnt 
agencies, for lawyers who can protect neonle, who can sond 
a man to the Department of Labor to get a consultant 
to examine him, then have the man go hack for more vork. 

The day of, if vou don't come in tomorrov, don't 
come in at all is overwith. 

What do we have? Me savs , Dr. Tagliaganbe, 
he had no defeets in motion, tenderness or pain or 

backaches -- I am sorrv, anv pain in the acromio clavicular 
area. 

bTiat did Dr., the consultant from the Denartment 
of babor sav, pain, limitation of motion, 25 per cent. 

10 ner cent. It’s here, vou can take this in and read it. 

Who has less of an ax to gring, the comnanv 
doctor or the Department, of Labor consultant? 

' 

They find the man 25 per cent, 10 ner cent, 
different limitations. Dr. fraubard said 17 ner cent. 

Dr. Lodico savs nothing. 

MR. STEARNS: Objection. That is a mislcading 

comment. 
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THE COURT: The jury vill recall what Dr. Lodico 
said. He said it this morning and I am sure if they don't 
recall it they can have his testimony read back. 

MR. AUSLANDER: Then Pr. Tagliagambe has thc 
gall to say that this man was actively restricting his 
motion and I said to him vhere do you find that in vour 
record, and he said it is not there and T said hov do you 
knov and he said he has a system, a secret code that he 
uses to put dovn vords like that, then he said the man had 
definite and nhvsical improvement, and I said vhere do you 
find the vord definite and he said it wasn’t there either, 
it vas al so part of his code. 

I asked Pr. Lodico the same tvpe of ouestion. 

Tt vasn't there therefore he knows what should have been 
there because he has his own system. If it isn't this 
vav, then it has to be thc other way, yet novhere is it 


vritten. 


In conclusion, I ask you to award monev damages 
to this man. Number one, he is out of work straight 
for six weeks. That is approximatcly, I think he testified 
and vour recollection is hest, somevhere betveen <160 and 
$180 a week. 

Your memorv vill reflect on that. 

Then the doctors' ncdical exncnses were $145, 
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2 

vou recall that. By the wav, would he give him all this 


3 

trcatmcnt unless ho found something ivrong with him? 


4 

Thcn he test ified that even after he vent 


5 

back to work he lost about 12 to 15 days intermittentlv, 


6 

that is equivalcnt to two weeks so we put two more weeks 


7 

on top of that. 


8 

Now, the body is like a symphonv orchestra. 


9 

V. ; hen everything is working good , it sounds beautiful. 


10 

When something is wrong, a violin out of tuen, it is 


11 

terrible. If vou have something wrong with you, you feel it 


12 

all over, Something is not right. IVhen you are in pain, 

t 

J 

13 

you don' t want to do anything, you are grouchy, you can't 

i 

1 

! 

14 

pet alonp with your familv, vou will not even sit down 



15 

ar.d watch TV. People will take medication, shots to go 



16 

to the dentist to get rid of a minute and a half worth of 



17 

drill ing. Vobody wants pain. 



18 

This man says he is in pain to this day when 



19 

he does arduous labor. Hven Dr. Lodico admits when the 



20 

climate changes you could have pain and Dr. Lodico said 



21 

he didn't think for a minute that the man wasn't telling 



22 

him the truth. 



23 

I said do you doubt his veracity and he 



24 

said no, the man was honest with me. 



25 

The body comes into being from nature in a perfect 

1 
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nanner and if sonebodv does sonething to disrunt it, they 
should be forced to nav and I ask you, thc nan has a 1 ifc- 

tiine of 28 ^ ears - a vork ex P ectancy until 65, 

he is sone 45 vcars of are nov. I ask you to give hin 
money for the weeks while hc was disabled sincc and into 
the future. I don't know how much is right or wrong. 

MlRht 1 su SR es * i f he is 17 per cent, 17 dollars a day. 

• STEARNS: That is wholly innroner. 

THE rOURT: Yes. 

nn. AlISLÄNDER: I leave to vour best judgnent -- 

THE COURT: It is a natter for the jury. 

iIR. AUSLANDER: I leave it to your best judgnent 
what is value for hin, 

Ladies and gentlcmen, thank you very nuch for 
1 istcning. I annrecinte your attention. I ask one 
thing, that vhen this case is over and you cone back with 
a verdict, you can honestly look Hr. Bernardini in the face 
and sav, kc did just for you. He can’t cone into court 
again. It is a ouestion of fact, is he telling the truth 
or isn't he? V.'as he hurt or wasn’t he? 

Thank you. 

THE COURT: Ladies and gen tlenen, we will take 

a five ninutc recess to give you a chance to stretch. 

I lease do not discuss this ense anong yourselves even at 

this late iuneture and keep an onen nind. You vill return 
in fivc ninutes and 1 vill charre the iurv at t v at tine 
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Frank Bernardini 
vs 

Rederi A/B Saturnus, et al 

October 23, 1S73 

CHARGE OF THE GOIIRT 

™ E CLERK: • The Court is about to charge the jury. 
Any spectators wishing to leave may do so now or remain 
seated until the completion of the Courfs charge. 

Will the marshal lock the door. 

THE COURT: Ladies and gentlemen of the jury, we 
have come to the point in the trial where it is my function 
to instruct you as to the law. Following my charge on the 

law you will retire and deliberate in order to render a 
verdict. 

It is customary in our court for the juror 
occupying seat No. 1 to be the foreman or forelady. in this 

case Mrs. Nettie G. larrow who occupies seat No. 1 will 
serve as the forelady. 

Most of the issues in this case have centered 

about matters that are not normally within our common 

expenence, or at least the common experience of most of 
us. 

It has been evident to me from the very start of 
the trial that each of you has paid very close attention 
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to the evidence as it came in and you are prepared to 

Jischarge your final duty. This duty is to decide the 
fact issues in the case. 

As 1 have indicated on prior occasions, you members 
of the jury are the sole and exclusive judges of the facts. 
You pass upon the weight of the evidence, you detennine the 
credibility of the witnesses. You resolve such conflicts 
as there may be in the evidence as between witnesses or other- 
wrse and you draw whatever reasonablc lnf.rences.as may be 
warranted from the facts as you end you alone determine them. 

In your determination of the facts, you rely upon 
your recollection of the evidence. Anything that counsel 
fot the plamtiff or the defendant or the third party defendant 
may have said during the progress of the trial with respect 
to any fact matter or included in any question or advanced 
in the closing arguments which you just heard is not to be 
taken in place of or in substitution <ff>r yonrt cnm : IMepeMlefit 
recollection of the evidence. 

So too, anything the Court may have said during 
the trial or may say during the course of these instructions 
with respect to any factual matter, again, is not to be 

taken in place of your own independent recollection which 
governs at all tiraes. 

I do not want you to infer from any questions I 
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have asked during the trial or any comments which I may have 
made during the trial that I have any position with respect 
to this case. 

I am here to instruct you as to the law and that 
is my function. You are here to try the issues of fact. 

That is your function. 

As I noted during the course of the trial, if 
you do not recall something and you want to refresh your 
recollection once you have retired to the jury room, you may 
call either for the exhibits which have been admitted in 
evidence in the case or you may request that portions of 
the testimony be read back to you by the court reporter. 

As I indicated, my function at this point is to 
instruct you as to the law that is applicable to the case. 

It is your duty to accept these instructions of law and apply 
them to the facts as you and you alone determine them. 

What we are really trying here are the issues 
in two separate cases. First there is the action brough* 
b> 1 rank Bernardini against Rederi A/B Saturnus, the owner 
of the S. S. Svenskund. 

At times during this trial I will refer to Rederi 
A/B Saturnus or the defendant or the shipowner. All of 

these references will be taken by you to mean the same 
party. 
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The S.S. Svensksund was the vessel on which Frank 
Bernardini was assigned to work on October 28, 1969 wAd» 
he alleges he sustained the injuries which are the subject 
of this lawsuit. That is the first case you will be trying. 
Frank Bernardini against the defendant shipowner. 

In the event you find that an accident occurred and 
you find that the shipowner is liable to the plaintiff, 
there is in turn the second case or the so-called third 
party action by the shipowner against International Terminal 
Operating Company, Inc., Mr. Bernardini's employer. 

I may sometimes refer to International Terminal 

Operating Company, Inc. as ITO, the stevedore or alternatively, 
the third party defendant. 

There you have the parties, plaintiff Frank 
Bernardini. The defendant and third party plaintiff 
Rederi A/B Saturnus the shipowner, the third party defendant, 
ITO, the stevedore who was Mr. Berndini's employer. 

The third party defendant had been engaged by 
shipowner to do stevedonng work aboaird *Htp. That included, 
as you recall, loading cargo in the No. 4 hatch. The 
prmciplés of law which govern each of these two cases are 
different. We will first consider the plaintiffs case 
against the shipowner since how you decide this determines 
whether you ever reach the shipowner's case against the 
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stevedore. 

You understand, of course, since the »hipowner 

and the stevedore are corporations, they act through their 

officers and employees and are responsible for acts 

committed or omitted by them in the performanco of their 
duties. 

P 1 aintiff seeks the recovery of damages from the 
shipowner under an ancient law of the sea known as the 
warranty of seaworthiness. 

This so-called warranty of seaworthiness imposes 
upon the owner of a vessel the duty to supply the crewmembe, 
with a seaworthy vessel, that is, one reasonably fit for 
its intended purpose or use, or stating it another way, one 
reasonably fit for crewmembers to discharge their functions. 
This not only means that the ship shouldn't have holes in 

It so it would take in the sea water and »tnk, tt iroana Mn 
t’ian that. 

The shipowner* duty to supply a shipworthy vessel 

extends to furnishing appurtenances and appliances which are 

reasonably fit for their intended use. The shipowner-s 

duty is a continuing duty and to use legal langu.ge, it 

not delcgable. It can't be passed along to another person 

The plaintiff, as you know, was not a regular 
member of the shin*c ■> 

P e . n e was a longshoreman employed 
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by ITO, the third party defendant which had been engaged 
to perform stevedoring services aboard the ship. However, 
since Mr. Bernardini was engaged to perform a job aboard 
the vessel usually performed by the ship's crew, he too was 
entitled to the benefit of the warranty of a seaworthy vessel, 
just as if he was a regular crewmember. 

The shipowner's duty to supply such a seaworthy 
vessel as I have already noted, extended to furnishing 
appurtenances reasonably fit for their intended use. 

The shipowner^ duty to provide a seaworthy 
vessel to Mr. Bernardini was completely independent and 
separate from whatever duty his employer, ITO owed to him. 

The shipowner's duty is absolute. If it fails 

in its duty and proximate result a crewmember or in 

.*« «*>«. 

this case a man doing a crewmember's work, is injured, then 
the shipowner is liable for the resulting damages. This 
absolute duty is imposed even though the shipowner may be 
free from fault and even though its officers knew of the 
alleged unseaworthy condition. 

Liability for an alleged unseaworthy condition 
does not in any way depend on negligence, fault or blame. 

In short, even the exercise of reasonable carc does not 
relievc the shipowner of its absolute duty to those engaged 
in ship's service to furnish a seaworthy vessel. 


Southern district court reporters, u.s. courthouse 
FOLEY SQUARE, NEW VORK, N.Y. CO 7-USO 








I 

I 

688a 

rkrf 7 

Is the fact of unseaworthiness which renders 
the shipowner liable if as a proxirnate result a seaman 
or man working aboard ship sustains injurv. 

I have mentioned proxirnate result two times 
now. Sometimes the word is referred to as oroximate 
cause. At this ooint I would like to exolain what we mean 
fcv proxirnate cause. 

3y that is meant an unbroken Chain of events 
flowincr from an unseaworthy condition or negligent act 
and leading to the iniury complained of. If th® chain of 
events flowing from any unseaworthy condition is broken by 
some other intervening act which causes the injury, then 
proxirnate cause between the unseaworthy condition and the 
injurv is not established. 

In other words, there must be a connection, what 
we call a causal connection between the alleged unseaworthi¬ 
ness and the injury. I have referred to the shipowner's 
absolute duty to furnish a seaworthy vessel. This does not 
mean that the shipowner was required to furnish an accident- 
free vessel. 

In determining whether a vessel is seaworthy, the 
standard to be applied is not absolute perfection, but 
reasonable fitn®ss. 

I have already instructed you that unseaworthiness 
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is a condition whereby a vessel or its appurtenances or 
appliances is not reasonably adequatc and if that condition 
of unseaworthiness exists at the time of the accident 
and is proximate result a crewmemher or contractor's 

employee is injured, the shipowner is liable no matter 
how the condition was brought about or who brought it 
about. 

Let's take a seaworthy vessel with appliances 
that are reasonably fit for their intended use or purpose on 
which normal operations are in progress and during the 
course of such operations the previously fit vessel or 
appliances are rendered unsafe because of the negligent 
act of some person. 

In such an instance, if the negligent act itself 
is in process and has not yet ripened into an unseaworthy 
condition, the act during its commission is referred to as 
operational negligence. 

In this circumstance, the shipowner would not be 
liable. In other words, if the defeet arose as a momentary 
step or a failure in the progress of work aboard an otherwise 
seaworthy ship and was an isolated incident in the continuous 
course of operation and an unseaworthy condition had not yet 
resulted, the shipowner is not liable. 

On the other hand, if the isolated or momentary 
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1 

2 

failure enabled the act to ripen into a condition of 

l 

| 

3 

unseaworthiness at the time the accident occurred, then the 


4 

shipowner is responsible. 


5 

Thus, this is the point at which negligcnt conduct 


6 

ends and an unseaworthy condition begins. 


7 

If the act results in a condition of unseaworthiness 


8 

at the time of the accident, then the owner is liable. If 


9 

the act falls short of creating a condition at the time of 


10 

the accident, it is not. 


11 

Bear in mind at all times that unseaworthiness 


12 

1S a co ndition and how this condition came into being, whether 


13 

bv negligence or otherwise, is irrelevant to the owner's 


14 

liability if in faet it existed. 


15 

Plaintiff claims damages for personal injuries 


16 

suffered as a proximate result of the unseaworthiness of 


17 

the vessel in general and the working and/or walking area 


18 

of the deck in partieular. 


19 

Plaintiff contends that on October 28, 1969 


20 

while he was employed as a longshoreman by ITO, he came 


21 

aboard the S. S. Svensksund and was looking for the coaming 


22 

ladder leading down into the No. 4 hatch, when he slipped 


23 

on some grease and oil on the deck. 


24 

Me testified as he fell, he twisted his body 


25 

and tripped on some wooden pallets which had been placed 
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on the deck. Ile contends in the process his right shoulder 
hit the hatch coaming. He testified that his shoulder 
began to blee. and hurt. He got up, went to the timekeeper’s 
Office where he reported that he had an accident. The 
timckeeper made out a report which is Third Party Defendanfs 
Hxhibit B and sent him to Dr. Tagliagambe. 

Y°u heard plaintiffs testimony as well as the 
testimony of the timekeeper Mr. Graziano and of Dr. Tagliagamb 

In addition, you heard the testimony of Dr. David 

J. Graubard and Dr. Lodico relative to the nature and extent 
of the alleged injuries. 

The parties disagree as to whether the accident 
happened, and, if you find the accident happened, as to the 
ause the accident. The shipowner produced Rune Stahl 
who was chief officer of the S. S. Svensksund on October 
28, 1969. Mr. Stahl testified that he saw the plaintiff 
lay down rather than slip and fall. He testified that when 
Mr. Bernardini was about 20 feet away from him, Mr. 

Bernardini stopped, looked around, got down on his knees, 
lay face down on the pallets and started screaming. 

Plaintiff, on the other hand, alleges that the 
deck where he was walking, at the time of the accident, 
wh was a working and/or walking area was in an unseaworthy 
condition due to one, grease or oil on its surface making 
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2 

it slippery to walk upon and two, blocked and encumbered 


3 

with tripping harards. In this case, these pallets to which 


4 

I have made referenco, and that these conditions were present 


5 

at the time of the accident and that had been allowed to 


6 

SO remain for some time prior to the accident. 

1 

j 

7 

The defendant shipowner on the other hand disputes 


8 

this. It contends that there was no accident. It further 


9 

contends that even assuming there was an accident, there 



was no greasc or oil on the dock. This at nost , tempor „ y 


11 

condition and did not, of itself, render the S. S. Svensksund 


12 

unseaworthy. 


13 

finally, the defendant contends even if you should 


14 

flnd that there was an accident and that the vessel was 


15 

unseaworthy, that Mr. Bernardini, if not wholely responsible 


16 

for the accident due to the fact he was not looking where he 


17 

was going, did nevertheless contribute in part by his 


18 

negligent conduct in not looking where he was walking and 


19 

the damages should be reduced accordingly. 


20 

There were other witnesses who testified. One 


21 

of these was Captain William Wheeler. Captain Wheeler was 


22 

asked for and as you recall gave an opinion during the 


23 

course of his testimony regarding the practice on the 


24 

waterfront of constructing walkways made up of pallets 


25 

to assist the gangway men in the loading and unloading of 
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cargo. 

As I recall his testimony, and of course it is your 
recollection that governs, he said it was customary to 
construct platforms of pallets to enhance the vision of 

gangway men in connection with the loading and unloading of 
cargo . 

When a case involves a matter involving special 
knowledge or skill not ordinarily possessed by the average 
person, an expert is permitted to State his opinion. The 
opinion stated by such expert who testified before you was 
based on particular facts. 

In this case it was Captain Wheeler. The facts 
were put to him by his counsel who questioned him and 

asked him, if you will recall, to assume certain facts 
then to reläte these facts to other experiences which he had 
had on the waterfront. 

In evaiuating the testimony of an expert witness, 
you may take into consideration the experience, training and 
facts available to the expert. You may reject an expert's 

opinion if you find the facts diffcr from those forming the 
basis of the opinion. 

You may also reject his opinion if after careful 

consideration of* all the 6viripnrA ir» 

tue eviaence in the case, expert and 

other, vou disagree with the opinion. 
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In other words, you are not reqtiired to accept 
the expert's opinion to the exelusion of the faets and 
circumstances disclosed by other testimony. 

Such opinion is subject to the same rules regarding 
reliability as the testimony of any other witness. It is 
siven to assist you in reaching a proper conclusion and 

11 iS eutitled t0 such weight as you find the expert's j 

qualification in his field warrants. 

It must be considered by you but it is not controll- 
ins on your judgment. The mere faet that you find an 
accident did occur and that Hr. Bemardini was injured as 

a result, does not by itself establish unseaworthiness or 

by itself entitle the nlaim-ifr 

pjamtiff to a recovery of damages. 

The defendant as the owner of the vessel was not 
an insurer of Mr. Bernardini’s safety. Mr. Bernardini 
having made the charge that an unseaworthy condition existed 
at the time of the accident has the burden of proof and 
also that it was a proximate cause of the accident by 
>«hat the law terms, a fair preponderance of the evidence. 

Khat do we mean by a fair preponderance of the 
evidence? This refers to the quality of the evidence not 
the number of witnesses. It means that the evidence 
submitted by the party having the burden of proof on an issue 
must be more persuasive and convincing than that oppoeed to 
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Sometimes in this court wc give jurors an cxample 
m the hope it will give a clcarer idea of what we Kan 
by a fair preponderance of the evidence. 

Assume that you are in the Jury room and reviewing 
the testimony and you find evidence that appears credible 
to you. It favörs in this case, let us assume the plaintiff 
side of the case. Imaginc that you have an apothecary 
scale of justice before you. You put »hat portion of the 
evidence on the plaintiffs side. On one side of the scale. 

As you proceed, there is evidence which favörs 
the defendant's side of the case. You put that on the 
other side of the scale. 

You do this until you have reviewed all the 
evidence in the case. 

If at the end of your review of the evidence, 
the evidence which you find credible. plaintiffs side of 
the scale is weighted in his favor, no matter how slightly, 

He haS 5ustai " ed hia t>«fden of proof by a fair preponderance 
of the evidence. 

However, if the two sides of the scale are in 
balance, they are even, then the plaintiff has failed to 
sustain his burden, and if the defendant-s side is weighted 
upon the defendant's side. then obviously in that case the 
plaintiff has failed to sustain his burden of proof. 
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You wil1 review all the evidence and all the 
probabilities in making your determination as to whether or 
not the plaintiff by the weight of the credible and 
believable evidence has sustained his burden of proving 
unseaworthiness. You are not to speculate as to whether the 
ship was unseaworthy, you are not to guess. Your determina- 
tion must be based upon the facts and the reasonable 
inferences from the facts as you find them. 

So-called direct evidence is not required. Your 
determination may rest on circumstantial evidence, which 

ma y 6e more persuasive than direct evidence. 

If you find that it is just as reasonable to infer 
that the accident was not due to unseaworthiness as it is 
to infer that it was due to unseaworthiness,• then the 
plaintiff has failed to sustain his burden of proof. 

That would follow since in that situation, the 
scalcs are evenly balanced. 

On the other hand, if a piece of equipment 
dramatically malfunctioned such as in the case of a bralce, 
absent other explanation for its failure to so function 
in its normal and customarv manner, malfunctions, you 
may but need not infer that it was defective, that is, 
that it was unseaworthy. 

I have already referred in general terms to the 
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contentions of the plaintiff and tne defendant. I have 

not reviewed in detail the evidence relied upon to supoort 

their respective contentions. Counsel, in their summations 

this afternoon reviewed in detail the evidence in support 

of their claims and it would be needless repetition for 

the Court to summarize at length the testimony of each 
wi tness. 

However, you must consider all the evidence in 
the case. !f upon all the evidence you find plaintiff 
has sustained his burden, that an accident occurred and 
that a condition of unseaworthiness existed by reason of 
the presence of grease and oil on the deck or that the 
deck was blocked or eneumbered by pallets and that such un¬ 
seaworthiness was the proximate cause of the accident, either 
in whole or in part, plaintiff is entitled to recover. 

On the other hand, if you find that the accident 
did not occur, or that there was no grease or oil on the 
deck or that the pallets were installed in a workmanlike 
manner and did not represent a tripping hazard and did not 
thereby render the vessel unseaworthy, or that if there was 
oil or grease, that the presence of the oil or grease 
represented a temporary condition or that the accident 
was due solely and only to Mr. Bernardini's own negligent 
conduet, then the shipowner would not be liable. 
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2 

If you find on an the evidence unseaworthiness 

3 

Mr. Bernardini did not assume the rlsk of „ orklng „„ ^ 

4 

vesse1. However. this did not ralieve him of his duty 

5 

to excrcisc raasonabic cara for his ovn safaty. „ e has 

6 

a duty to exercisa raasonabla cara for his own safaty 

7 

commensurata with all tha attandant circumstances and if 

8 

A 

^ faUed tD d ° 50 and theraby also by his negligence 

9 

contributad to tha accidant in this typa of case, I charge 

10 

you this would only ga to reduce damages. 

11 

Anyona who has servad on a jury befora may saa 

12 

there is a diffaranca hare and I am charging you in this 

13 

type of casa. that wa would only hava a raduction of damages 

14 

and not a com pl ata alimination of damages. I will prasantly 

15 

charge you further on this. 

16 

Let us consider plaintiffs alternativa and second clain 

17 

fntirely apart from his unsaaworthiness claim the 

18 

Plaintiff allagas a sacond claim, that tha dafandant ship- 

19 

negligent. You must consider and make a separate 

20 

trmination as to it no matter how you decide the 

21 

unseaworthiness claim. This second or alternative claim 

22 

invokes a different concept of law. 

23 

Mr. Bernardini a. tha employee of the third party 

24 

defandant ITO which had baan angagad by tha dafandant 

25 

shipowner to parform stavadoring obviously had to antar upon 
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2 

the VeSSCl ln 0rder t0 d0 his !«•>• Accordingly, the shipownep 

3 

K 

cntirely apart from its duty to supply a seaworthy vessel, 

4 

also owed Mr. Bernardini the duty to exercise reasonable 

5 

care to provide him with a reasonably safe place within 

6 

which to work or carry on his duties. 

7 

ihe plaxntiffs contention here is that the 

8 

A 

defendant breached that duty and that it was negligent.. 

9 

This is a term that I kn ow you have heard before. Negligence 

10 

is the failure to use ordinary and reasonable care under 

11 

the given circumstances of a case. It is doing that which 

12 

a reasonably prudent person or a careful person would 

13 

not have done or failing to do that which such a person 

14 

would have done under the given circumstances. 

15 

If the defendant was negligent and such negligence 

16 

in whole or in part vas the proximate cause of Mr. 

17 

Bernardini's injuries, the shipowner would be liable for 

18 

damages. 

19 

Here to, the plaintiff has the burden of proof. 

20 

Thus, to succeed, he must establish by a fair preponderance 

21 

of all the evidence tha defendant's negligence and 

22 

proximate cause ..You, will recall under the unseaworthiness 

23 

claim, I charged you that it matters not whether the 

24 

defendant shipowner exercised reasonable care or whether 

25 

the defendant, and of course this also means the ship's 

1 
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evidence which it urges negates plaintiffs claim of 
unseaworthiness denies it was negligent in any respect. 

If you so find, your verdict on this claim should be for 
the shipowner. 

Finally, the plaintiff relies on certain regulation 
promulgated by the Secretary of Labor dealing with working 
conditions, safety devices, safeguards and equipment which 
the Secretary of Labor has deemed to be reasonably necessary 
to protect the life, healtli and safety of people working 
as longshoremen. 

Among these regulations are the following regu- 
lations which were in force and effect on the day of the 
accident and of which the Court will take judicial notice. 

The first of the regulations which the Court has 
been requested and does in fact take judicial notice is 
found in Section 1504.91A, B and C. These sections read 
as follows: 

"Housekeeping." 

The wording of subsection A is as follows: 

"Weather deck walking and working areas shall 
be kept reasonably clear of lines, bridles, dunnage and all 
other loose tripping or stumbling hazards." 

Subsection B: 

"Gear or equipment,when not in use shall be removed 
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from the immediate work areas or shall be so placed as 
not to present a hazard." 

Subsection C reads: 

Slippery conditions shall be eliminated as thcy 

occur." 

Defendant has rcquested, and the Court will 
take judicial notice of Section 1504.2B of the regulations 
which reads as follows: 

"Scope and Responsibility." 

The wording of subsection B appears as follows: 

"It is not the intent of the regulations of this 
part to place additional rcsponsibilities or duties on 
owners, operators, agents or masters of vessels unless such 
persons are acting as employers, nor is it the intent of 
these regulations to relieve such owners, operators, agents 
or masters of vessels from responsibilities or duties now 
placed upon.them by law, regulation or custom." 

If you find that Section 1504.19A, B or C or 
any one of these subsections was violated by the stevedore, 
their violation would rendcr the S. S. Svensksund unseaworthy 
and if such unseaworthincss was the proximate cause of 
plaintiffs injury, it would also render the defendant 
shipowner liable. 

If you should find that the third party defendant 


I 

l 
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ITO violated the regulations, such conduct by ITO could 
al so be found by you to constitute negligence. 

If in turn this negligent conduct of the stevedore 
were known, or by the exercise of reasonable care should 
have been known to the shipowner and such negligence of 
th* •tevedore '*** a proximate cause of plaintiffs injury, 
then the shipowner too would be liable to plaintiff on 
the additional ground of negligence. 

As I noted earlier, the defendant also seeks 
to d.feat the negligence claim upon its contefttion that the 
proximate cause of the accident was due solely to Mr. 
Bernardini's own conduct which if you so find would defeat 
a recovery or if he was contributorially negligent would 
reduce charges. 

Of course, if you find that Mr. Bernardini 
did not slip on oil or grease and did not trip over a 
pallet or pallets but laid down and pretended to have an 
accident, then your verdict should be in favor of the 
de fendant. 

We turn to the matter of damages. 

I do this without any indication to you from 
anythmg I have said in this charge or from any questions 
which F asked during trial or any statements which I made 
du ring the trial to infcr that you should find damages. 
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but I wish to charge you as to the law and I will „ 0 w chargo 
on on the subject of damages. 

If you find that the defendant was not negligent 
and that the ship was not unseaworthy, that is the end of 
the case. 

If you find there was no accident, that is the end 
of the case. In those events your verdict must be for 
the defendant. 

Furthermore, if you find that the defendant 
was negligent or that the vessel was unseaworthy or both 
but that nevertheless any negligence of the defendant or 
any unsea worthiness of the yessel which you have found was 
not a proximate cause of the accident, your verdict must 
he for the defendant. 

On the other hand, if you find that the defendant 
was negligent and that such negligence was a proximate 
cause of the accident, or that the vessel was unseaworthy 
and that such unseaworthiness was the proximate case of the 
accident, then you would go on to consider the question 
of plaintiffs damages. 

The burden of proving damages arising out of 
the accident is on the plaintiff. 

On the subject of damages, the plaintiff testified 
that he sustained a serious and permanent injury to his 
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ri E ht shoulder an. that he sustained, according to his 
witness, Dr. Graubard, a 17 and a half per cent loss of 
use of the right shoulder and arm. 

The defendant and tliird party defendant does 

dispute that the plaintiff was either injured on the 

S.S. Svensksund October 28, 1969 or suffered a permanent 
injury. 

Through the testimony of Dr. Tagliabambe and Dr. 
Lodico, they dispute that any permanent injury resulted. 

They say if plaintiff was injured, that the injory wm not 
as serious as plaintiff says it was. 

There you have issues to decide, whether or not the 

plaintiff suffered any injury to his right shoulder and 

arm as a result of an accident aboard the S.S. Svensksund on 

october 28, 1969 and whether if the plaintiff was injured, 

there was any permanent iniury that , n „ 

injury, inat is, any permanent loss 

of use >f the right shoulder and arm. 

Both sides have offered testimony and evidti^oe 
on the subject including as I adverted to a few minutes ago, 
testimony from the plaintiff and Drs. Graubard, Tagliagambe 
and lodico. I Will not discuss that testimony *Kd 
ovidence in dtaMU. „ere again, it is your recollection of 
the ovidence which governs and it is for you to say what 
weight you will givo to the testimony you believe if 
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you reach that point in your deliberations. 

Fron, time to time in this case, items of testimony 
were stipulated and matters were introduced to you as 
being undisputed. The parties have stipulated that as 
of the date of the accident, Mr. Bernardini had a life 

expectancy of 28.56 years and a work expectancy of some 21 
and a half to 22 years. 

When matters are undisputed, you wiil accept the 
stipulation as accurate and accept the facts as stipulated. 

If you find that any of the plaintiffs injuries 
are permanent, you must make such allowance in your 
verdict as you think that circumstanco varrants, taking 
into considcration the period of time that has elapsed from 
the date of the injury to the present time and the period 
of time plaintiff can be expected to HVe. In this 
connection, it is pointed out to you that according to the 
mortality tables, plaintiff has a life expectancy calculated 
from the date of the accident of 28.SO years. Such tables 
are of course nothing more than statistical averages. They 
ncither assure the span of life that I have given you nor 

assuro that the span of plaintiffs life will not be 
greater. 

The life expectancy figure I have given you is 
not binding upon hut may be considered by you together 
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with your own experience and the evidence you have heard 
concerning the condition of plaintiffs health, habits 
and emplovment and activities in determining what the 
plaintiffs present lifa expectancy is. 

In addition, essuming for the moment that the 
accident is found to have occurred and assuming for the 
moratnt that you find that plaintiff is entitled to collect 
from the defendant, plaintiff is entitled to be reimbursed 
for the loss of earnings he has suffered as a result of 
anv injuries vou find resulted from an accident on October 
20, 1969 aboard the 5.R. Rvendsksund. He is entitled 
to be reimbursed for loss of earnings from the time he was 
injured to the present dfcte and if vou find that as a result 
of his injuries he has suffered a diminution of his earning 
capacity for such diminution in the future. 

Any award you make for earnings lost to date 
mav not be speculative, but they must be calculated from the 
numb-r of weeks and days that you find plaintiff was disabled 
by his injuries from carrying on his work and the amount 
that you find he woulu have earned in that period had he not 
been disabled. 

Any award you make for diminution of plaintiff)' 
earning capacity in the future should be determined on the 
basis of his earnings prior to the injury, the condition 
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of his health, his prospect for advancement and the 
probabilities with respect to his future earnings prior 
to his injuries; the extent to which you find those pros- 
pects or probabilities have boen diminished by the injuries, 
the length of time you find plaintiff would reasonably 
be expected to work had he »t boen injured, the nature 
and hazards of plaintiff's emnloyment and any other circum- 
stances which would tend to increase or decrease plaintiff's 
aarning capacity. 

In this connection, I point out to you that 
plaintiff was at the time of the accident between 43 and 
44 years of age and had a work expectancy of some 21 years. 
Such a figure is of course nothing more than a statistical 
average. It neither assures the plaintiff will have the 
span of working life I have given you nor assures that 
plaintiff's span will not be greater. The figuras I have 
given you are not binding upon you but may be considered 
by you in connection with your own experience and the evidenc 
you have heard in determining what plaintiff's work expec¬ 
tancy is. 

If you find that plaintiff is entitled to an 
award for diminution of his earning capacity in the future, 
you will fix the dollar amount of such diminution over the 
entire period that vou fjnd olaintiff suffered such 
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diminution and include that amount in your verdict if you 
find for the plaintiff. 

Your end here is to award a sum of money which 
would be fair and reasonable compensation for the plaintiff 
if you find he sustained an injury aboard the S.S. 
Svensksund on October 28, 1969. 

You may take into account the nature and extent 
Of his injuries, whether they are temporary or permanent 
in character, the pain and suffering entering into it, what 
you consider to be reasonably certain that he would be 
called upon to endure in the future and the wages he has 
lost and is reasonably certain to lose in the future. 

The plaintiff claims he was unable to work from 
! 0ctober 28 . 1969 ^e date of the accident to December 11, 
1969 and for some 12 to 15 days intermittently thereafter. 

He States as I recall the statements of his own counsel 
and his own testimony, he earned on the average of $160 to 
$180 per week prior to the accident. 

The plaintiff may only recover the wages lost by 
his being disabled. In this connection, you must weigh 
the testimony of the plaintiff and of the doctors who 
testified as well as the exhibits regarding his ability to 
work. His medical expenses, as I recall them were 
approximately $145. 
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The defendant and third party defendant contends 
that the plaintiff could have returned to work earlier than 
he did. It is your recollection that governs and you can go 

back to the testimony and exhibits on this if you choose 
to. 

Of course, the fact that I have instructed you 
as to the proper measure of damages should not be considered 
as intimating any vicw of mine as to which party is 
entitled to prevail. Instructions as to the measure of 
damages are given for your guidance in the event you find 
that the evidence is in favor of the plaintiff. i wln 
now „o to the question of whether the plaintiff himself 
contributed to the accident and if so, to what extent. 

Mr. Bernardini was under a duty to exercise 
reasonable caro for his own safety. He was under a duty 
to take such measures and aotion for his own safety as you 

would expect any raaaonably prudent person to take under 
such conditions. 

Should you find that the accident was contributed 
to in part by Mr. Bernardini's own negligent conduct. then 
therc must be a proportionate reduction in the amount of 
damages awardcd to him. 

Ihe defendant, as you know, makes such a contention 
and urges it upon you in addition to its other «*tentions. 
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The plaintiff denies that he in any way contributod 
to the accidcnt. Inasmuch as it is disputed, we have an 
issue for you as the tri«r* 0 f the fact 

On this issue of contributory negligence, the 
burden of proof is 0 n the shipowner to sustain its claim of 
contributory negligence by a fair preponderance of the 
evidence. Just by way of cxample, should you find that the 
déféndéM has sustained its burden and that Mr. Bernardini 

«as negligent and by such conduct contributed to the 

accident say 10 20 ^n 4 n cn 

y AU, zu, 30, 40 or 50 per cent as you may find, 

then you must reduce damages accordingly. 

Of course, if y„ u find Mr. Bernardini was not 
negligent, y ou should make no reduction and award total 
damages as you determine them. You may not add any sum to 
the amount of y„„ r verdict for State or federal income taxes 

as the amount recovered by the plaintiff is not taxable 
income. 

So much for the case against the defendant ship¬ 
owner. Obviously you will reach the issues in the case of 
the shipowner against ITO, the third party defendant only 
in the event you have found that an accident occurred and 
that the shipowner is liable for the plaintiff. 

The shipowner's position is that if it is called 
upon to pay damages to the plaintiff, this is because of 
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the breach of warranty of workmanlike performance by the 
third party defendant ITO which in performing maritime servi 
for and in the vicinity of the S.S. Svensksund, warranted 
to the shipowner that its work would be performed in a 
safe, proper and workmanlike manner. 

If you find that ITO, the third party defendant 
breached this warranty, that is, that it failed to perform 
its services in a safe, proper and workmanlike manner and 
that as a result Mr. Bernardini sustained injuries, the 
shipowner contends that it is entitled to recover indemnity 
from the third party defendant ITO for any amount it is 
called upon to pay Mr. Bernardini. 

In other words, the shipowner is entitled to be 
made whole for damages awarded against it in favor of the 
plaintiff. 

The obligation owed by ITO, the third party 
defendant to the shipowner was to perform its work with 
reasonable safety and in a proper and workmanlike manner. 

Tlus relätes not only to the handling of the cargo but also 
to the use of all equipment incident thereto. 

The shipowner contends if it is found liable to 
the plaintiff, it is because ITO breached its warranty <itrf 
workmanlike performance. 

The shipowner contends that if the accident 
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happened, it was due to the unsafe, improper and unworkmanlike 
manner in which ITO's employees performed their work. 

Hssentially, the shipowner's claim is that ITO 
was negligent. ITO denies all these aont^ntlong. 

Now, the law does not require perfection. ITO 
contends that it performed its work in a reasonably competent 
manner and accordingly, it urges that the shipowner 
is not entitled to any indemnity. The shipowner has 
the burden of proof of establishing that ITO breached its 
varrant of workmanlike performance by a fair preponderance 
of the evidence. ITO's warranty of workmanlike performance 
required it to see that its stevedores worked under 
reasonably safe conditions and if the working conditions 
were unsafe, ITO was under a duty to discontinue operations 
on its own initiative as soon as it knew or should have 
known it would be unsafe to continue. Failure to duspend 
operations when it was unsafe for the men to continue 
their work, if y0 u do so find, would constitute a breach 
of the warrant of workmanlike performance« even if you 
find the shipowner was responsible for the underlying 
conditions. 

170 s warranty also extended to its employees 
and warranted that they be employees who would not be 
negligent in the performance of their dities. Ordinarily, 
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if you find negligence on the part of any officer of 

ITO or by fellow Korkers of Mr. Bernardini or negligence by 

Mr. Bernardini which acted or contributed to the accident, 

then you have sufficient evidence upon which to find ITO 

breached its warranty of workmanlike performance to the 
shipowner. 

The failure of the shipowner to discover and 
correct any breach of warranty by ITO, the third party 
defendant, affords no defense to the shipowner's claim. 

If you find upon all the evidence that the 
shipowner has established that ITO violated the warran V of 
workmanlike performance which casts the shipowner in 
liability to the plaintiff, the shipowner is entitled to 
recover indemnity unless the shipowner by some action or 
inaction on its part prevcnted, hindered or seriously handi- 

capped ITO in performing its workmanlike job or fulfilling 
its obligations. 

Mowever, to avert the shipowner's right to 
indemnity, the burder of oroof by a fair prepondcrance 
of the evidence is Opon ITO to eatahlish that the shipowner 
was guilty of such negligence barring a recovcry. That 
is upon all the evidence if you find that ITO was not 
rcsponsible, that it has sustained its burdcn of proof 
for any condition by reason of which you have awarded 
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plaintiff a recovery against shipowner, then the shipowner's 
claim for indemnity should bc denied. 

If the shipowner has sustained its burden of 
proof, your verdict will be in its favor. If it failed, 
your verdict will be in favor of the third party defendant 
[ ITO. So to, if no has carried its burden of proof to 

defeat the shipowner's claim for indemnity, likewise it 
would be in favor of ITO. 

To decide fact issues, you are called upon to 
determine the credibility of witnesses. Some witnesses 
were contradicted by other witnesses and in some instances 
witnesses made contradictory statements. At the very 
start of the trial before a single word of testimony was 
taken, I told you that you were to be the judges of the 
facts. This includes judging credibility and determining 
the credibility of each witness and this applies to 
experts as well as to so-cal 1 ed fäet witne.sses. You consider 
the witness' demeanor before you, how they impressed you, 
their interest if any in the case or in the parties to 
the litigation, whetner they were frank and forthright 
or evasive or tended to cover up some matters, whether 
there was a motive for falsity. 

You rnay take into account opportunity or observa¬ 
tion as to matters which were the subject of his testimony. 
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In short, in determining whether a witness’ 
testimony is credible, that is, acceptable to you, what you 
do is size him up to determine whether he is reliable 
and trustworthy as a witness. 

If you find that any witness, and this applies 
to the plaintiff, the defendant, the third party defendanfs 
witnesses testified falsely as to any material faet at 
trial, at examinations before trial or in other prior state- 
ments, you have the right to reject the testimony of 
that witness in totality or you may acccpt that part or 
portion of his testimony which commends itself to your belief 
or which you may find corroborated, that is, supported 
by other evidence in the case. 

However one might sympathize with the plaintiff, 

he may not recover unless just as every other plaintiff 

in a civil action, unless he sustains his burden of proof. 

If he does, he is entitled to recover. The fnet that 

defendant and the third party defendant are corporations, 

should not enter into your deliberations. All litigants 

stand as equals before the Bar of Justice. Justice cannot 

prevail if sympathy or prejudice enter into your delibera- 
tions. 

The oath which you took at the outset of this 
trial was to ronder justice fairly and impartially without 
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fear or favor and to declde the issues, the fact issues 

3 

soleiy upon the evidence in this case and in accordance 

4 

with the Court's instructions as to the law. 

5 

Each juror is entitled to his or her opinion but 

6 

you are required to exchange views with your fellow jurors 

7 

and that is the very purpose of jury deliberations. It is 

8 

your duty to discuss the evidence if you have a point of 

9 

view and if after reasoning with your fellow jurors it appears 

10 

your judgment is open to question, then, of course, if you 

11 

are persuaded, there is no reason why you should not 

12 

cbange the point of view originally held by you, but 

13 

always it must reflect your own conscientious judgment as 

14 

to how the case should be decided upon the facts and the 

15 

law. 

16 

To return a verdict, it must be unanimous. 

17 

I have indicated in my charge that there are a 

18 

number of issues here and a number of questions. The real 

19 

issues are not simple and therefore to assist you, I have 

20 

prepared a form of verdict which contains eight separate 

21 

questions. You will take the form into the jury room. In 

22 

order to simplify matters even further, I suggest that if 

23 

you find there was no accident aboard the S.S. Svensksund on 

24 

October 28, 1969, you need not use the form. 

25 

1 

If you fmd there was no accident, you should return 
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2 

to the court room and report we find for the deferidant. 


3 

If you find that there was an accident aboard 


4 

the S.S. Svensksund on October 28, 1969, you should proceed 


5 

to answer the questions on the form. 


6 

I think you will find that the forn' itself 


7 

is «?elf-explanatory and it has directions on it relativc 


8 

to whether you are to answer a particular question with 


9 

either a yes or no answer or with a marking, an X or with a 


10 

dollar sign or with a percentage. 


11 

I have used these forms in the past and I find 


12 

that they are helpful so far as the jurors are concerned. 


13 

At this point, I would suggest to you that I have 


14 

completed my charge. I will, before I permit you to retire 


15 

to the jury room, confer with counsel relative to the 


16 

charge. 


17 

At this time I would suggest that the two alternate 


18 

jurors go into the jury room and take out your clothing 


19 

and bring it back to the jury box -- you have it already. 


20 

In the meantime, I will retire hopefully very 


21 

briefly to the robing room where I shall confer with counsel 


22 

and as soon as we have finished our conference, I will permit 


23 

the jury to retire to deliberate on this caso. 


24 

(In the robing room.) 


25 

1* - COURT: Gentlemen, are there any exceptions 

V 
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to the charge, any requests that you wish to make at this 
time? 

MR. AUSLANDER: Am I first? 

THE COURT: I would suggest that you should go 

first. 

MR. AUSLANDER: Your Honor, we respectfully except 
to that portion of the charge where you told the jury 
in words or substance that if they find that the grease or 
oil on the deck was a temporary condition, that would not 
make the vessel unseaworthy and I believe that is directly 
contra to the holding in the Mitchell case and all cases 
stemming therefrom on transitory conditions. 

THE COURT: Anything elsc? 

MR. AUSLANDER: Yes. You also charged the jury 
m words or substance and discussed with them what you denomi- 
nated as operational negligence which in effect is the 
holding in the Unser case, a momentary step or failure as 
an isolated condition but my understanding of that case and 
the cases that follow it, talk about gear of the stevedores 

or positive or atfirmative acts by the longshoremen directly 
leading to the injury. 

I don't think we have situation here and I believe 
it was misleading to go into that aspect. 

That is all. 
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2 

THE COURT: Thank you. 


3 

Let me pass now to the defendant. 


4 

MR. STEARNS: Your Honor, I note an exception 


5 

to the charge that the violation of the safety regulation 


6 

renders the ship unseaworthy. If I heard properly, you 


7 

charged that negligent conduct by the stevedores in violation 


8 

of the regulations makes the shipowner liable in negligence 


9 

and I think that is also improper. 


10 

THE COURT: I charged from Provcnzo on that and 


11 

what I did say in essence was that if thcy find that the 


12 

stevedore violated the regulations, such conduct by the 


13 

stevedore could also be found by them to constitute negligence 


H 

and if in turn this negligent conduct of the stevedore were 


15 i 

* known or by the exercise reasonable care should have been 


16 

fcnovrn to the shipowner and such negligence of the .Étevedore 


17 

was a proximate cause of plaintifPs injury, then the 


18 

shipowner too would be liable to plaintiff on the additional 


19 

ground of negligence. That was the charge as I gave it 


20 

and I assume from this morning and again from what you have 


21 

said now that you except to this portion of the Court's 


22 

charge. 


23 

MR. STEARNS: That is correct. 


24 

Also there was no medical testimony and no 


25 

testimony from the plaintiff as to any diminution of wages. 
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I object, therefore, to the charge in chief on 
any diminution of earning capacity and I also note a failure 
of the Court to comment on the fact that the man has had 
three subsequent aecidents, although the Court did ask 
the jury to consider the various other factors that might 
bear on such loss of earning capacity. 

IHli COURT: I indicated that you gentlemen had 
spent a fair amount of time with your closing arguments 
and of course I directed the jurv to consider everything in 
the case. 

MR. STEARNS: The other thing is and I object 
to this in every situation, it seems, I object to starting 
contributory negligence at 10 per cent rather than 90 
per cent and limiting it to 50. In this case, particularly 
90 would be a fairer starting point. 

MR. TESTA: You should have charged at zero to 
100 and not stopped at 50. 

MR. STEARNS: I agree with that. 

As far as the third party action, I note in 
view of the charge as I mentioned before, the plaintiffs 
case against the defendant of the applicable regulations, 

I would ask the Court to charge that a violation of the 
regulations is a violation of the warranty of workmanlike 
performance if the stevedore is found to have violated the 
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regulations and in this I point out that the regulations 


3 

are raandatory as they apply to the stevedore. In other words, 


4 

slippery conditions shall be corrected as they occur. 


5 

I would also ask the Court to comment on one thing 


6 

that is in the case without contradiction which I did not 


7 

mention in my summation, that the pallets were laid dov.n 


8 

by the stevedore in view of the fact that there has been 


9 

fairly ample comment on other facets of the case. 


10 

I also request the Court charge that the stevedore 


11 

has a duty to inspect the work areas and has a duty to 


12 

correct and failing correcting, to stop work in a 


13 

situation where there is an open and obvious condition. 


14 

I think clearly in cases where there are five or 


15 

six or seven heelmarks, the stevedore has a duty to determine 


16 

whether such things are present even though the inspection 


17 

may be merely cursory and the testimony in this case 


18 

about the presence of safety men is to see that these 


19 

regulations are in force. 


20 

In view of the fact that plaintiff claims two 


21 

conditions which were open and obvious, although he claims 


22 

the cracking of the boom caused him not to see them or 


23 

pay attention to them, it is the stevedore's duty to inspect, 


24 

correct those situations which, believing plaintiffs story, 


25 

are violations of the regulations. 
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THE COURT: I n the facts of this case, however, 
where your chief mate was responsible for the care and 
maintenance and appearance of the deck area /V ^, 8 on deck 
wxthin 20 feet of the accident and walked around this area 
some four times, I think a charge such as you suggest would 
be inappropriate. I just have to take the facts of 
the case and weigh what I think is a proper charge and in 
this case based on the facts as I heard them, I felt that 
the charge as given was fair. 

Anything else? 

MR. STEARNS: Can I make one comment on that. 

Captain Wheeler testified that the chief mate was responsible 
among other people for seeing to the safety condition of the 
decks and of course the other people are the ITO people. 

MR. TESTA: There was no testimony in this case -• 

THE COURT: You will have your chance. 

Is counsel finished? 

MR. STEARNS: Yes. 

THE COURT: You have excepted to various portions 
of the charge, Mr. Stearns. The Court will not amend or 
supplement the charge. You have your «x<se^f.lons. 

MR. AUSLANDER: Is that same ruling for me 
because you didn't say anything after you finished. 

THE COURT: I don't know that I have to but I 
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2 

will say it for you as well. 


3 

MR. TESTA: If I may be heard at this time as 


4 

far as exceptions to your Honor's charge, I would like to 


5 

except to the fact that you only mentioned figures like 


6 

10 to 50 whereas I suggested your Honor should have told 


7 

them they could find 100 per cent contributory negligence 


8 

if it should be a defendant's verdict. 


9 

Your Honor should not charge at 50 per cent. This 


10 

only suggests to them they could find a range of between 


11 

zero and 100 per cent. 


12 

THE COURT: I don't regard giving the jury an 


13 

example as I did quite clearly as being a suggestion or 


14 

direction just as I wouldn't think I should direct them to 


15 

find 100 per cent, but proceed. 


16 

MR. TESTA: Not direct them, bur tell them they 


17 

could find from zero to 100. 


18 

As far as the Provenzo case is concerned, I would 


19 

like to renew my exceptions to your Honor's charge as not 


20 

being the law in this Circuit with respect to violations 


21 

of the regulations as being in any way binding on the ship- 


22 

owner. 


23 

I believe thatyour Honor indicated when we 


24 

went over my request to charge that you were going to charge 


25 

my additional lequest No. 14 but listening very carefully 
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to you I did not hear any comment with respect to that. 

THE COURT: If I indicated I would charge it, I 

would suggest that you show it to me since you have it in f ro n 
of you. 

I inuicated I was going to charge that in substance 
and I believe I did. Perhaps not in the words you indicated, 
but I think I charged it in substance. 

To the extent I didn't charge it in haec verba, 
you have your exceptions. 

MR. TESTA: I don't think you mentioned it at all 
if I may say that for the record. 

I would also like to take exception to your Honor's 
charge with respect to conduct on the part of the shipowner 
sufficient to preclude indemnity. I don't think your 
Honor covered that other than the very narrow scope and 

very briefly and I take exception to the manner in which 
your Honor charged it. 

THE COURT: Anything else? 

MR. TESTA: I would ask your Honor to charge the 
jury under the faets of this case, they may take into con- 
sideration the faet that the chief mate was there at the 
time and was within a few feet of the accident, did not see 
any oil or grease and did not think there was anything wrong 
witn the pallet walkway. They might take that into 
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consideration. 

\ 

TIIH COURT: Is tliere anything else? 

MR. TESTA: No, your Honor. 

THE COURT: I will declinc to either supplement 
or amend my charge. You have your exccptions. 

MR. STEARNS: I think I did hear a charge that the 
negligence of the plaintiff himself would be a brcach of 

warranty. 

THE COURT: Yes, that is in tliere. 

MR. STEARNS: I think I will object on the same 
basis as to the way the contributory negligence was charged. 
THE COURT: You have your exception. 
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(In open court:) 

THE COURT: Ladies and gentlemen, I have con- 
cluded my meeting with counsel and can report to you 
that I am now going to present the case to you, suggest 
that you go into the jury room, thatyou deliberato. 

Ycu may have any exhibits you wish which are in 
evidence, juat send us a note. If you wish any testimony 
read back, send us a note on that. 

Incidentally, that is the way you communicate 
with the Court, just write out a note setting forth your 
raquest, send it out and we will either respond by sending 
something in if you vant something brought in or alterna- 
tivelv, if you vant testimony read, we will have you out 
here and our court reporter will read back whatever you 
wish. 

I arn now going to hand you the special verdict 
form, Madam Forelady and remind you again as I did in 
my charge that you will take the form into the jury room 
with you and as I have indicated, if you find there is no 
accident, you need not use the form. 

If you find there was no accident, you should 
return directly to the courtroom with a verdict , 

If you find there v/as an accident, you should 
proceed to answer the question3 on the form. 
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the same time. I think you can apnrociate 


3 

that the presence of al te ma te jurors is most important 


4 

in each case for if you were not here and someone of the 


5 

jurors became ill or disablod in some way, we would be faced 

j 


6 

with a mistrial and we would have to utilize this time which 

f 

7 

we have put in here in this case. We would have to try 


8 

the same. 


9 

And to try the same case twice is at least somewhat 


10 

of a loss as far as the Court's time and the time of the 


11 

personnel and the lawyers is concerr.ed. 


12 

I do want to thank you very much for the week you 

j 

13 

spent with us and or the time you gave to this case just 


14 

as with the other jurors. 


15 

Just as with the other jurors, you came early each 


16 

session and there was one instance where we staved rather 


17 

late in the afternoon. 


18 

So for the contribution which you have made to 


19 

our form of participatory democracy, I think you both and 


20 

wish you well. 


21 

(Alternate jurors excused.) 


22 

(Recess.) 


23 

(Note received at 4:50 p.m.) 


24 

THE COURT: The mmrs would like to know how long 


25 

i 

they will be in the jury rcom tonight. 
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a casual employee, ha „as just vorkin, for them that 
day, an extra man in the gang. 

THE COURT: He had shaped up. His regular gang 
wasn’t working and he had shaped up that day and „as 
aant thare. It says on Octobar 28, 1968 he went to ^ 

hirin, hall to shapa up. Ha vas givan a job to Work for 
ITO at 21st Street, Brooklyn. 

MR. TESTA: That is right. 

“J>. STEARNS: That doesn't mean necassarily he 
didn „ork for ITO tha day bebre or vasn't in a gang 
regularly empioyed by ITO. 


MR. TESTA: There was no testimony. 

MR. STEARNS: And there is no testimony va can 

usa to ansvar tha question hov long vas Frank Barnardini 
empioyed by ITO. 

Q What about the earnings records which are in 
evidence as Exhibit H. 

MR. STEARNS: They don•t indicate anything. 

MR. TESTA: I think in answer to that question, 

you have to say he was working for them that day on the 
basis of the testimony in this record. 


MR. STEARNS: What I am saying, 
this record that answers that question. 

I don't see how it is relevant. 


there is nothing on 
Secondly, 
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THE COURT: I think we have to answer it as far as 


3 

the record rtflects on October 28, 1969, Mr. Bernardini 


K 4 

went to the hiring hall to shape up and was given a job 


5 

to work for ITO at 21st Street in Brooklyn. He went to the 


6 

timekeeper 1 s Office and got a hiring card which would 


7 

mean to me that he hadn•t worked on that pier before. 


8 

MR. AUSLANDER: That doesn't necessarily mean 


9 

that. 


10 

THE COURT: If you have anything else, Mr. 


11 

Auslander, I will give it. 


12 

MR. AUSLANDER: i go along with what both counsel 


13 

said, that on that date he did testify that his gang was 


14 

not working, he went to the hiring hall to shape up. 


15 

He went to the pier to work for ITO but again it does 


16 

not answer the question how long he had been working for 


17 

ITO per so, because he could very well, although again 


18 

there is no testiniony one way or the other, he could 


19 

very well be working for them a day before a year. 


20 

MR. TESTA: There is no testimony in the case. 


21 

All your Honor can tell them is that on that day he shaped 


22 

up and worked for them that day and there is nothing else. 


23 

There is nothing else in the record that shows anything 


24 

else and we can't speculate that he could have worked 


25 

for them some other time. 
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MR. STEARNS: You can•t answer the question the 

way it is posed. 

MR. TESTA: Five minutes according to the 

testimony in this case. 

MR. STEARNS: If that is the Question, I don't 

think that is the only inference. 

MR. TESTA: It is a question of testimony. 

MR. STEARNS: On the record as I understand it, 

I don't think we can do that. 

THE COURT: I am going to answer the question as 

follows: 

Members of the jury, on October 28, 1969, Mr. 
Bernardini shaped uo and was given a job working for ITO 
at 21st Street, Brooklvn. 

Is that satisiactory? 

MR. TESTA: Yes, your Honor. 

MR. AUSLANDER: That is a fair statement of the 

testimony so far. 

MR. STEARNS: Your Honor —— 

THE COURT: You find it to be an unfair statement? 

MR. STEARNS: I am not quarreling with the accur- 
acy of the statement. I dorft believe it is a response 
to the question. 

THE COURT: It is the best we can do on the basis 
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of the record. 

-MR. STEARNS: I will except to that answer. 

THE COURT: Then I won 1 1 send it in. I will bring 
thom out here and I will tell them just that. 

If you except to it I won't send it in. 

i 

MR. STEARNS: Can we just say that he shaped up 

and was vorking for ITO and there is no testimony whether 
he worked for ITO, or there is nothing in the record to 
indicate whether he worked for ITO before or since? 

MR. TESTA: I don't think it is necessary to 

say that. I think what your Honor is going to tell them 
is all that the record reflects and they should not be 
permitted to r ?pecuJate or draw any inferences about anv 
prror enployment because there is no testimony on it. 

As is the record in this case, he 
worked for them for five minutes and that would be a 

fair statement of what the record shows in this case and 
nothing else. 

THE COURT: That is why I prefer jut to answer 

that on October 28, 1969 Mr. Bernardini shaped up and 
was given a job working for ITO at 21st Street in Brooklyn. 
I think that is the testimony. 

MR. STEARNS: I v;ill withdraw my objection. 

MR. TESIA: In answer to how long, the answer is 

Southern oisT- rr eounr report£rs. u.s. courthouse 
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five minutes. 

THE COURT: I don t think we should get involvod 

in that. 

other w ords, this is the affirmative testimony. 
Leave the rest to the jurors. 

Do you agree? 

MR. TESTA: I think they were asking how long in 

point of time. On that day the record clearly shows he was 
only on the ship for 5 minutes. 

THE COURT: They don't ask for that day. That 

has been driven home to them by all counsel. 

If counsel agree, I would prefer to answer 
the question as indicated. 

Members of the jury, on October 28, 1969 Mr. 

Berna»dini shaped up and was given a job working for ITO 
at 21st Street, Brooklyn. 

MR. AUSLANDER: Aboard the Svensksund. 

THE COURT: I can put that in. 

MR. STEARNS: The question is how long he worked 

for ITO, not where. 

THE COURT: Why don't we leave it the way I had it. 
MR. STEARNS: I will withdraw my objection. 

THE COURT: Is that satisfactory? 

MR. TESTA: Yes. 


SOUT HEHN OliTRICT COCPT PEPORTEnS. US. CCUPTMOUSE 
POLlr SQUAPE. NEW YORK, N.Y. CO 7-4SE0 




1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 ii 


rkfcr 10 


736a 


MR. AU5LANDER: All right, your Honor. 

THE COUR1: I will sord tho followincj note into 
the jurors. 

October 23, 1973, 5:35 p.m.r 

Members of the jury, on October 29, 1969 Mr. 
Bernardini shaped up and was given a job working for 
ITO at 21st Street, Brooklyn. Robert J. Ward, United 
States District Judge. 

Is that satisfactory? 

MR. AUSLANDER: Are you just going to do that and 

discharge the jury? 

THE COURT: I will do that orallv instead of giving 
thera a note and would you mark tho first note as Exhibit 1 
and I will speak to the jury rather than write a note. 

(Court's Exhibit 1 v/as marked.) 

THE COURT: As to tomorrow, I would like the 
jurors to return at a quarter of ten. I would like 
to get them in and get them settled. 

My instructions to them will be to return 
tomorrow morning at 9:45 a.m. to continue their deliber- 
ations. 

MR. AUSLANDER: Would your Honor instruct them 

not to start deliberations until all are oresent? 

THE COURT: I certainly will. 
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(Jury present.) 

THE COURT: Ladies and gentlemen, I have re- 

ceived the following note from the jury which I have marked 
Court's Exhibit 1 for Identification. 

"Your tlonor, how long has Mr. F. Bernardini 
been working for ITO?" Signed the Forelady N. Farrow. 

Ladies and gentlemen of the jury, I have conferred 
with counsel. We have searched our recollections and the 
best we can do relative to an answer is as follows: 

On October 28, 1969, Mr. Bernardini shaped up 
and we given a job working for ITO at 21st Street, Brooklyn. 

We have given vou our recollection of the testi- 
rony. if v/hen you re tum tomorrow mornina you want that 
cr any other portion of the testimony read which may have 
further information which would enlighten you relative 
to this or other questions, it will be available for you 
tomorrow morning. The answer we have given you this 
evening is the best we can give you from our collective 
recollections. 

At this point, I am going to excuse the jury. 

Go home. Please do not discuss this case with anyone 
including those people who would be waiting for you at 
" l °~ 3 to fi.nd out vhat happened here today. Please 

do not discuss the case with anyone and when you assemble 
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here tomorrow morning if one or two or three of you 
in first, please do not begin your discussion of 
this case until all six of you are in the room. 

I am going to excuse the jury now and direct 
that you return tomorrow morning at 9:45 a.m. to begin 
your deliberation. 

I have set it at 9=45 and I have asked counsel 
be here, but I want to indicate something. 

I am supposed to start ny next trial at 10 a.m. 
therefore I want you to be in ali assembied and for you 
got started. it may be because the first step as you 
know in connection with the trial is the impanelling 
of a jury, it may be that I will not be able to respond 
to notes from you immediately, so you might keep in mind 
that in those first 15 minutes, if you want anything in 
particular, communicate with me by note promptly. 

May I suggest one other thing that may make 
it easier. 

Gentlemen, if the jurors request any exhibits 
which are presently in evidence, do all counsel consent 
that those exhibits which are requested by the jurors 
may be sent into them without our bringing the jury out 


to 


to 


or assembling in any more formal way tomorrow morning? 

MR. AUSLANDER: That is acceptable tothe plaintiff 
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and as a matter of fact, your honor, I think we gave then 
all to Miss Cruger earlier so she has them in her 
possession. 

TiiE CÖURT: Is that proceduro acceotable to 

defendant and third party dofendant? 

MR. STEARNS: Yes. 

MR. TESTA: Yes. 

THE COURT: In the event vou should want any ex- 
hibits, we have counsoTs consent. You need only send 
out a note and Miss Cruger will see to it that the 
exhibits are uelivered to you immediately. 

We will assemble again tomorrow morning at 9:45 
a.m. and you will continue your deliberations. 

Ir« the meantime ; s I say, do not discuss the case 
with anyone and do not rosume your discussions of this 
case until you have all assembled in the jury room 
tomorrow morning. 

Goodnight. 

(Adjourned until 9:45 a.m., October 24, 1973.) 
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October 24, 1973 
9:45 a.n. 

(A r.ote was received at 10:10 a.m.) 

(Court' s Exhibit 2 wa.s marked.) 

THE COURT: I have receive a note from the jury 
which we will mark as Court's Exhibit 2 for Identification. 
The note States as follows: 

"Your Honor, may we see the Department of Labor 
doctor's report ;E’orelady N.Farrow." 

Which exhibit is that? Plaintiffs Exhibit 1. 

Let everyone see it and if there is no objection, 
we will send that documont into the jury room since it 

a ap; ars to nave been Led into evidence. 

MT.. STEARWS: We of courr.e aaain take nctn.ce 

of my o ?jection to the a mission of this report in evi — 

dence, but since it is in evidence, it is clearly what they 
are referring to. 

THE COURT: I recollect there were objection 3 
interposed at the time the document was offered. Of course 1 
you have those as a standinq matter. 

However, since the document is in evidence, 

I assume we all agree that this is the document the jurors 
have requested and therefore I will have the document 
sent into the jurv. 

MR. AUSLAWDLR: Ycs, your Honor. 
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have requested. 

(Recesu.) 


MR. STEARNS: i agree that is what tnoy 


(10:50 a.m., a note was received from the jury.) 
(Court's Exhibit 3 was marked.) 

THE COURT: Gentleman, the Court has received anothei 
note from the jury which I have marked Courfs Exhibit 3. 

The note reads as follows: 

'Your Honor, we would like to hear the portion 

of the Judge-s charge dealing with damages, Forelady 
N. Farrow." 

I requested Mr. Kaufman our court reporter to take 
out the portion relating to damages. He has done so. 
ne will begin with the sentence which reads "The burden 

of proving damages arising out of the accident is on the 
plaintiff." 

That is where I begin my discussion of damages. 

(Jury present.) 

THE COURT: Good morning, ladies and gentlemen. 

I notice that you have been deliberating for some time. 

We received one note from you earlier. I conferred with 
counsel and we sent in the exhibit which the jury requested. 

We have now received a second note which reads as fol¬ 


lows : 


Your Honor, we would like to hear the portion 
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of the Judge charge dealing with damages,"signed -Fora- 
lady N. Fargo." 

I have asked Mr. Kaufman, our very able court 
reporter, to take his notes and he has iocated the portion 
of my Charge which relätes to the matter of damages and 
he shall now read it to you and I will be sitting here 
following my own notes on the subject and when that mat¬ 
ter is concluded, you will retire to your jury room to 
coutinue your deliberations. 

We will begin now with Mr. Kaufman reading that 
portion of the charge dealing with damages. 

(Portion of the charge read.) 

THE COURT: Mr. Kaufman has now completed reading 
that portion of my charge which relätes to the matter of 

damages and I will direct the jury to retire to resume 
their deliberations. 

In the event you wish to have any of the ad- 
ditional evidence sent in to you, you may send out a note. 

Let me give you some thoughts timewise. 

As you know, i have another case with another 
jury. i am going to have you continue your deliberations 
until 12:30, at which time I will have you taken to 
lunch by the marshal. 

I will not be available to you from now until you 
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(Recess.) 

2:25 p .m., the jury announced it had reached 



a verdict.) 

(Court's Exhibit 4 was marked.) 

(In open court; jury present.) 

Good afternoon, ladies and gentlemen of the jury. 

I have been advisad that the jury has reached a 
verdict and I have here a note which I will look at first. 

The note has been marked as Court's Exhibit 4. 

"Your Honor, we have reached a verdict. How is it 
to be presented? Forelady N. Farrow." 

My resonse to that will be Miss Crugerwho takes 
the verdict in this court will query you on that and 
I think you will find her questions will be quite clear and 
if you Madam Forexady would answer those questions, the 
verdict will be rendered in the way which we believe is 
satisfactory and proper. 

THE CLERK: Members of the jury, will you please 

answer as your name is called. 

(Jury roll called; all present.) 

THE CLERK: No. 1, has pxaintiff Frank Bernardini 
establisaed his claim that the S.S. Svensksund was in 
an unseaworthy condition and that thxs unseaworthiness was 
the proximate tause of plaintiffs accident? Yes or no. 
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THE FORELADY: No. 


THE CLERK: Has plaintiff established his claim 

that the defendant Rederi A/B Saturnus was negligent 
and that its negligence was the proximate cause of the 
plaintiff's accident, yes or no? 

THE FORELADY: Yes. 


THE COURT: Proceed to question 4. 

THE CLERK: What is the total amount of damages 
to plaintiff? 

THE FORELADY: $10,000. 

THE CLERK: Do you find that the defendant has 

established his claim that the plaintiff was himself negli¬ 
gent and that this negligence was the proximate cause of the 


accident? 


THE FORELADY: No. 


THE COURT: I would assume. Madam Forelady, there 


is no answer then to any part of question 6? 
THE FORELADY: (No response.) 



THE COURT:Let us proceed to Questions 7 and 8, 



Miss Cruger. 


THE CLERK: 


The dollar amount? 


THERDRELADY: On Question 4 total, we have 

$10,000. On Question 6 total we have nothing. Net 
recovery $10,000. 
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THE COURT: In other words,you st? t out with 

Question 4 $10,000 minus Questin 6 which is zero, net 
recovery $10,000. 

THE CLERK: Did the defendant establish his claim 

that third-party defendant ITO breached its warranty of 
workmarnlike performance, yes or no? 

THE FORELADY: No. 

THE CLERK- Ladies and gentlemen of the jury, 
listen to your verdict as it stands recorded. You say 
that you find that the plaintiff has not established his 
claim that the S.S. Svensksund was in an unseaworthy con- 
dition; that plaintiff has established his claim.that the 
defendant. Rederi A/B Saturnus was negligent and its 
negligence was the proximate cause of the plaintiff's 
accident; that the total amount of damages to the plaintiff 
is $10,000 and the defendant did not establish his claim 
that third-party defendant ITO breached its warranty of 
wcrkmanlike performance and so say you all? 

THE COURT: Does any party wish to have the 

jury polled? 

MR. STEARNS: Yes, defendant would like the jury 

polled. 

THE COURT: Anyone else join in that request? 

MR. TESTA: No, your Honor. 
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MR. AUSLANDER: No. 

THE COURT: Just ask them if this is their verdict 

and go right down the line. 

Tt»E CLERK: The verdict as I have just read to you, 
is that your verdict? 

(All jurors having been asked the question, 

"Is that your verdict" answered in the affirmative.) 

THE COURT: The Court instructs the clerk to 

record the verdict. 

At this point, ladies and gentlemen, I have the 
verdict which has been filled out and presented to the 
clerk, it will be makred as a Court's exhibit. 

I presume what you have handed the clerk is the 

verdict? 

THE FORELADY: Right. 

(Court*s Exhibit 5 was marked.) 

THE COURT: At this point the Court would like to 
thank the jurors in this case. 

As I said to the two alternate jurors at the time 
they were discharged, you have performed a duty in citi- 
zenship. You have performed a valuable function within 
this community and that is, to participate in our form of 
democracy. 

Today our method of government is under consider- 
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attack on one form and one side and another in form and side 
it would seem to me that the best form of democracy is 
where the citizens participate. In this process, you, 
the six of you participated. You have heard evidence, 
you have deiiberated, you have rendered a verdict, 
you have done your job in the administration of justice and : 
as I discharge you, I „ish to thank you for the time and 
the attention which you have given to this case on behalf of 
the Co>:rt and all counsel and the parties. 

I thank you and I discharge you. 

My understanding is the jury will now be leaving. 

I understand you wiU not be required to return for the 
balance of t- iis term. 

MR. AUSLANDER: On my own behald and Mr. 

Bernardini 1 s behalf, I would like to thank the jury. 

MR TESTA: And I or behalf of ITO would like to 
thank tlie jury. 

-the COURT: Good iuck ladies and gentlemen, and thank 

you. 

(Jury excused.) 

THE COURT: The jury has now left the courtroom 

and I would inquire whethercounsel have any applications which 
they wish to make to the Court. 

MR. STEARNS: On behalf of defendant, we would 
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like the statutory ten days for motions. 

I have drawn a picture of the diagram. Mr. 

Auslander tells me he doesn't feel it is appropriate to draw 1 
a picture. He would want another photograph. 

THE -OURT: Counsel ir. tl other case, will you 
be needing the blackboard for your case? 

All nght, may I suggest that you perhaps with 
some help can move the blackboard into the witness room and 
I would suggest just putting a note on it, please do not 
erase, tnen it will beout of the sight of this jury 
and when your man coines to take the picture after it is 
taken, would you let Miss Cruger krow then we will erase 
it and use it in connection with other matters. 

You have made an application for ten days to make 
appropriate motions. The application is granted. 

MR. TESTA: If your Honor please, at this time on 
the basis of the juror's finding of no contributory negli- 
gence on the part of the plaintiff and finding No. 8 that 
plamtiff did not esv.ablish lts claim that the third-party 
defendant breached its warranty of workmanlike perform- 
ance, I move to dismiss the third-party complaint both 
as to indemnity and counsel fees. 

MR. STEARNS: We oppose the motion. 

Obviously that is what the jury's verdict is. i think 
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it is premature until the Court has considered our motion, 
post trial motions. 

THE COURT: Although I must say, Mr. Stearns, on 
the basis of the jury's verdict, I am disposed to grant 
counsel's application since you are making a motion addressej: 
to a number of facets of the case. 

I would be willing to defer my decision on the 


motion which I must say I feel is quite warranted and 
justified by the jury's verdict. 

I would be willing to defer that decision until 
I have read your papers. 

I would request in that regard, Mr. Testa, that 
by some writing when you get counsel's papers in noting 
your opposition to counsel's motion, renew our cross move 
as you have just moved orally and then when I determine 
his motion, I will determine your motion. 

MR. TESTA: I will do that. 

THE COURT: When you get his papers, you may 
have five days thereafter to cross. 

Is that satisfactory? 

MR. TESTA: Yes. 

THE COURT: Anything else? There being no 
furtherquestions pending in connection with this case, 

I recess court. 
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